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Court of Appecils of die District of Columbia 


4917. i 

Eunice V. Aveky, Appellant, j 

vs. I 

Catherine Vernon et al. i 

j 

i 

- ! 

I 

a Supreme Court of the District of Columbia. 

i 

] 

In Equity. | 

No. 45668. I 

Catherine Vernon and Julia Meinberg, Coipplainants, 

1 

vs. ! 

i 

Provident Relief Association, a corporaticjn; John 
Brosnan, Jr., and Eunice V. Avery, Defei^dants. 

United States of America, 

District of Columbia, ss: | 

Be it remembered, That in the Supreme Courtjof the Dis¬ 
trict of Columbia, at the City of Washington, ip. said Dis¬ 
trict, at the times hereinafter mentioned, thq following 
papers were filed and proceedings had, in the abbve-entitled 
cause, to wit: I 


l-^917a 
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E. V. AVERY VS. CATHERINTE VERXOX EX aL. 


1 Amended Bill. 

Filed Mav 20, 1920. 

In the Supreme Court of the District of Columbia, 
Holding an Equity Court. 

In Equity, 

No. 45G68. 

Catherine Vernon, Julia Vein berg, and W. Gwynn 

G.\rdner, Plaintiffs, 

vs. 

Provident Relief Association, a Corporation; John Bkos- 
NAN, Jr., Eunice V. Avery, Irene McCarthy. Nellie 
Brosnan, and The National Savin(;s anu Trust Com¬ 
pany, a Corporation, as Administrator, d.b.n. of the Es¬ 
tate of John Brosnan, Sr., Deceased, Defendants. 

Your petitioners respectfully represent to this Honorable 
Court, 

1. That the plaintiff’s, Catherine Vernon and Julia Stein¬ 
berg are citizens of the United States and residents of the 
District of Columbia; that the plaintiff, W. Gwynii (iardiiier 
is a citizen of the United States and a resident of the State 
of Marvland; that thev file this suit in their own rieht as 
will particularly hereinafter appear. 

2. The defendant, the Provident Relief Association, ob¬ 
tained a charter under the laws of the District of Columbia 
and was in fact, incorporated under the laws of tlie District 
of Columbia, and is doing business at this time as a corpora¬ 
tion, although itS'corporate existence is in question. It is 
sued as a corporation. The defendants, John Brosnan, Jr., 
Eunice V. Avery, Irene McCarthy, Nellie Brosnan, are all 

citizens of the United States and are residents of 

2 the District of Columbia and are all sued in their own 
right as will more particularly hereinafter appear. 

The National Savings .and Trust Company, a corporation, 
is sued as administrator, d.b.n. of the estate of John Bros¬ 
nan, Sr., deceased. 
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3. Heretofore, to-wit. John Brosnan, Sr., departed this 
life in the District of Columbia, on the 7th d^y of May, 
1917, intestate, leaving- as his heirs-at-law tl-^e complain¬ 
ants, Catherine Vernon and Julia Meinberg, and the defend¬ 
ants, John Brosnan, Jr., Irene McCarthy, and Nellie Bros¬ 
nan. His estate consisted of four hundred ninety eight 
(498) shares of the capital stock of the defendant company. 
Provident Belief Association. John Brosnan, Jr., was ap¬ 
pointed administrator of the estate and undertook to ad¬ 
minister the estate under the authority vested in him as 
such administrator. The li\'e sisters thereafter by appro¬ 
priate proceedings had in the Probate Court!of the Dis¬ 
trict of Columbia and in the Equity Court of the District of 
Columbia, caused the removal of John Brosnaii, Jr., as ad¬ 
ministrator of his father's estate and caused hii|n to account 
to the five sisters,—all as shown by decrees of tjhe Supreme 
Court of the District of Columbia entered in Equity cause 
No. 40559, and in Probate cause No. *24057; both decrees 
being attached hereto as Petitioners’ Exhibits “A” and 
“BJ’ and are prayed to be read and considered as part of 
this bill as fully as if set forth in detail herein. | An appeal 
was taken from both of these decrees by the defendant, John 


Brosnan, Jr., to the Court of Appeals of the 
Columbia, and thereafter the Court of Appeal^ 


District of 
of the Dis¬ 


trict of Columbia affirmed these decrees of the Supreme 
Court and the Probate Court of the District! of Colum¬ 
bia. I 

3 4. The five sisters appealed from certhin portions 

of the decree of the Supreme Court of th^ District of 
Columbia in the Equity cause in that they claimed that 
their father, at the time of his death, owned ah additional 
four hundred ninety-seven (497) shares of the chpital stock 
of the defendant company, but this claim was Irejected by 
the Court of Appeals. I 

5. Your petitioners further advise the Courtj that there¬ 
after in April, 1925, a decree was entered in this cause ap¬ 
pointing managers of the Provident Relief Association, and 
they took over such management on the date bf said ap¬ 
pointment. A copy of said decree so appointing managers 
is attached hereto marked Exhibit “C,” and i^ prayed to 
be read and considered as a part of this petition as fully as 
if set forth in detail herein. Thereafter and by la decree of 
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E. V. avert vs. Catherine; verxon et al. 


this Court entered in this cause on the ‘28th day of April, 
1926, the managers were discharged and the bill dismissed 
except for the purpose of settling compensation of the 
managers and the obligations incurred by the managers 
under orders of this Court. A copy of the decree discharg¬ 
ing said managers is attached hereto, marked Petitioner’s 
Exhibit “D” and is prayed to be read and ocnsidered as a 
part of this bill as fully as if set forth in detail herein. 

6. Your petitioners further advise the (\nirt that at the 
time of the decree of x\pril, 1925, appointing managers, an 
examination was being had by the Insurance Commissioner 
of the State of Virginia and the Insurance Commissioner 
of the District of Columbia, and as a result of this examina¬ 
tion, which was completed shortly after the managers took 
charge, it was found that the company was insolvent and 
that there was an impairment of upwards of one hundred 

and seven thousand ($107,000) Dollars, the capital 
4 stock of the Company being at that time $25,000. It 

was found at that time that in addition to this im¬ 
pairment, there were obligations in excess of $18,000 in 
death claims unpaid, and there were other and additional 
obligations of the company unpaid totaling several thou¬ 
sands of dollars, ;to-wit, in the neighborhood of about $8,- 
000. Authority of the Court was obtained by the managers 
to borrow sufficient money to pay the death claims, which 
was a requirement made by the Insurance Commissioner of 
the State of Virginia before the company could continue do¬ 
ing business in that State, and some $12,600 was borrowed 
and used for the pajment of the claims, which sum plus 
the earnings of the company during the summer and fall 
of 1925, paid off all the obligations of the company with the 
exception of the impairment of the capital stock, except as 
to $2,000, which is still outstanding, due and unpaid. 

7. Your petitioners further advise that after the man¬ 
agers took charge of the company, and shortly after the 
opinion of the Court of Appeals of the District of Colum¬ 
bia decreeing the ownership of 497 shares of the capital 
stock of the Provident Relief Association to be the prop¬ 
erty of John Brosnan, Jr., he transferred, sold and as¬ 
signed all of his,right, title and interest in said stock to 
one Albert, of Baltimore, Md., and to one John C. Maginnis 
and D. N. Warfield, of Howard County, Md. And, there- 
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after, the said Albert conveved all of her interest so ob- 
tained from the said John Brosnan, Jr., to the ^aid Magin- 
iiis and Warfield, and the said John Brosnan, 4^., likewise 
conveyed all of his right, title and interest in tl^e one-sixth 
interest that he held in the four hundred ninety-bight (498) 
shares of the capital stock of the defendant cbmpany be¬ 
longing to his father’s estate. Thereafter all of the 
o right, title and interest in this stock was conveyed to 
complainant, W. Gwynn Gardiner. A cppy of the 
sales transfers and assignments of the said salps of John 
Brosnan, Jr., are attached hereto, marked Petitioners’ Ex¬ 
hibit ‘‘E,” and prayed to be read and considered as a part 
of this bill as fully as if set forth in detail herepi. 

8. Your petitioners are advised that John Brosnan, Jr. 

has no stock or interest in said corporation exbept in the 
497 shares and the one-sixth interest in his father’s stock, 
all of which he sold, transferred and assigned in ^he manner 
shown by these exliibits, and he has not owned! any stock, 
and has had no interest in said stock since said ll3th day of 
June, 1925. | 

9. Your petitioners further advise the Court th|at in order 

to acquire his interest in this stock under this pssignment 
from Maginnis and Warfield to W. Gwynn Gardiper, it was 
necessary to pay Maginnis and Warfield the spm of Five 
Thousand Five Hundred ($5,500) Dollars, and this sum 
was paid by W. Gwynn Gardiner out of his personal funds 
and the assignment was therefore made to him,|but he ac- 
(juired the same and paid the said money as atjtomey for 
and at the instance and request of the five sifters, they 
promising to reimburse and pay to the said Gprdiner the 
said sum with six per cent (6%) interest. | 

The defendants, Irene McCarthy and Nellie Brosnan 
have failed and refused to pay to the said Gardiner, their 
portion of the sum so paid by him, as aforesaid, and he 
asks that the same be declared a lien on said stlock in the 
distribution of any sum paid to stockholders in settlement 
of the accounts of receiver. 

10. Your petitioners further advise the Court that the re¬ 
maining five shares of stock are owned thus: Four shares 

by Thomas W. Bramhall of Chicago, and ope share in 
6 the name of Eunice V. Avery of Washiington, de¬ 
fendant in this cause. I 
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11. Your petitioners further ad - ise the Court that at the 
time the decree , of this Court was entered discharging the 
manager there were death claims outstanding and unpaid 
in excess of Fifteen thousand ($15,000) Dollars; there were 
other obligations for operating expenses outstanding and 
unpaid totaling in the neighborhood of three thousand ($3,- 
000) Dollars; there was likewise due, outstanding and un¬ 
paid to the State of Virginia the licence fees for 1925 and 
1926 aggregating the sum of approximately Nine Thou¬ 
sand Dollars ($9,000). There was likewise due, outstand¬ 
ing and unpaid Two Thousand ($2,000) Dollars being the 
balance of the obligations incurred by the managers under 

the orders of this Court which was borrowed monev used to 

% 

pay the death claims due and unpaid in April, 1925, when 
the managers took charge of the business. There was like¬ 
wise due, outstanding and unpaid the impairment of $107,- 
000 which was increased during the year 1925, this due to 
the fact that when the examiners made their examination 
and report they made the same as of December 31, 1924, 
and in March, 1925, the mortgage indebtedness of the com¬ 
pany, that is the two mortgages on real estate owned by 
the company, had been increased after December 31, 1924, 
and before the managers took charge, which increase was 
made on, to-wit, March 25, 1925. 

12. Your petitioners advise the Court that of the above 
obligations the following are still unpaid and are overdue: 

(a) The $2,000.00, being the amount of the obligations 
incurred by the managers under an order of this Court. 

(b) A sum in excess of $15,000.00 in death claims due the 
policy holders which claims have been due in most part for 

several months. 

(c) A sum in excess of $3,000.00 for current obli¬ 
gations for* stationery, printing, office supplies, etc. 

(d) The total impairment of the capital stock of the 
company. 

(e) The total obligation due the Insurance Commissioner 
of the State of Virginia, that is, the taxes due the State of 
Virginia as provided by the laws of the State of Virginia. 

(/) The obligations on the first and second trust secured 
on the office building of the Company which upon informa¬ 
tion and belief Petitioners charge as to the second trust it 
is overdue, and as to the first trust the interest is due and 
unpaid. 
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j 

{g) The obligations clue the managers, wljiich sum is, 
according to the decree of the court dismissing the mana¬ 
gers, to be determined after a hearing before the Auditor. 

13. Your petitioners further advise the C(|)urt that to 
offset these obligations the Company has no money and no 
assets exc'cpt $10,000 in bonds deposited witli the Treas¬ 
urer of the State of Virginia, which sum cannot be re¬ 
moved from the State until all the obligationls on all the 
policies issued in the State have been discharged. In ad¬ 
dition to this, the Company has an equity H the Home) 
office building which equity has been estimated iat from ten 
to twenty-five thousand dollars, but this is now jin jeopardy 
bv reason of the condition of the first and second trusts 
on same. The Company has, in addition, assets consist¬ 
ing of a small property on N Street worth aboqt $2750.00; 
some small property in Virginia, the value of Vhich is un¬ 
known, l)ut it is charged upon information and belief that 
the value of same is not in excess of $1,00000. j Your peti¬ 
tioners, therefore, charge that the said Company is insol¬ 
vent and has no assets with which to pay the j obligations 
due, not including the impairment, as aboye set forth. 
8 14. Your petitioners are advised an^ informed 

that as soon as the decree of this Court! entered in 
this cause removing the managers of the Company, John 
Brosnaii, Jr. although havdng no lawful right! or license 
so to do, took charge of the business of the Company and is 
undertaking to collect -and disburse its money iunder title 
of president” of said company, whereas in iact and in 
law he is not the president of the company qnd has no 
right or interest in the company, nor has he any authority 
to manage its affairs or to interfere in any wdsie with the 
company or its business. I 

15. Your petitioners further -advise the Couitt upon in¬ 
formation and belief that the said defendant John Bros- 
nan, Jr., has been drinking heavily since the decree of this 
court removing the manager and that since thd discharge 
of the manager he has on a number of occasions wdiile 
under the influence of liquor walked into the! office and 
into the cashier’s department and taken out of the cash 
drawer various sums of money, declining and liefusing to 
give any receipt or voucher for the same and without any 
lawful or legal right or reason so to do, which; money so 
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received belonged to and was the ^/.roperty of the Company. 

16. Your petitioners further advise the Court that they 
are informed and advised that the Commissioner of In¬ 
surance of the State of Virginia applied to the Courts of 
the State of Virginia on May 20, 1926, for a receiver for 
the business of the Provident Relief Association in the 
State of Virginia, and that the Court of Virginia on said 
petition appointed the Commissioner of Insurance of the 
State of Virginia, Colonel Joseph Button, receiver of all 
assets and business of the Provident Relief Association in 
the State of Virginia, which decree of the Court was entered 
in the citv of Richmond, Va. on Thursdav ^lav 20th, 
9 1926. 

17. Your petitioners further advise the Court that 
the Superintendent of Insurance of the District of Co¬ 
lumbia has suspended the license of the defendant Com¬ 
pany to do business in the District of Columbia whicilL 
suspension became effective as of Monday, May 17th, 1926, 
all as shovTi by a copy of said order so suspending the 
license which is attached hereto, marked Petitioners' Ex¬ 
hibit “F”, which is prayed to be read and considered as 
a part of this petition as fully as if set forth in detail herein. 

18. Your petitioners are advised that this action will 
destroy the business of the Company in the District of 
Columbia unless it is protected by this Court by the ap¬ 
pointment of a receiver to take over the same. 

19. Your petitioners are further advised that no election 
of officers can be had, this by reason of the fact that there 
are no persons qualified to act under the law of the Dis¬ 
trict of Columbia, as trustees of this Association since 
Thomas W. Bramhall, owning four shares, is a resident of 
the State of Illinois; and the other stock, with the excep¬ 
tion of one share, is held by the National Savings and 
Trust Company to the extent of four hundred ninety-seven 
(497) shares with no officers of the company having au¬ 
thority to transfer the same on the books of the corporation 
if lawful distribution of that stock could be had at that 
time and the balance of four hundred ninety-eight (498) 
shares represented by the certificates which were sold to 
one Albert, Maginnis and Warfield and then to Gardiner 
are in the name of John Brosnan, Jr., and there are no 
officers of said company, and no persons who have the law- 
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i 

ful right to transfer the came on the books of the company 
and to issue new certificates or to sign thie same, and 
10 the company is therefore without authoility to func¬ 
tion -and cannot lawfully further operate, and its 
business is being injured and destroyed and will be totally 
destroyed unless and except the Equity Court |takes juris¬ 
diction of the same and a])])oints a receiver and| disposes of 
the same without delay. ! 

20. Your petitioners further advise the Coih't that the 
defendant the National Savings and Trust ^^ompany, a 
corporation, as administrator d. b. n. of the Estate of John 
Brosnon, Sr. deceased, has been named as a pitrty defend¬ 
ant in this cause because of the fact that it li^lds as such 
administrator 498 shares of the capital stock of the Provi¬ 
dent Relief Association. The National Saving};; and Trust 
Comininy and its counsel have Ix^en requested jo join with 
the comi)lainants or to file a suit for the pui-]iose of pro¬ 
tecting the interest of this company and the intjei’est which 
it holds in the capital stock of the Provident Relief Asso¬ 
ciation but they have not filed such proceed in.i:, and com¬ 
plainants have not been able to .get auy definitje assurance 
from them as to whether they will or will hot institute 
such a ])roceeding, although counsel for complainants have 
been advised that they do not wish to become involved in 
the litigation among the membei’s of the Brosnan familv, 

♦’7 

and therefore bv failure to act, the National Savings and 
Trust Company has in law failed and refused |to take any 
action in the matter. | 

21. Your i)etitioners further advise the Convt that they 

are advised that their remedy is in a court of ie(piity, and 
therefore, i 

The premises considered, petitionei-s Ipray: 
n 1. That a subpome issue out of thisj Honorable 
Court directed to the defendants and eayh of them, 
requiring them to appear in this Court and [iuiswer the 
exigencies of this bill, but not under oath, oath being ex¬ 
pressly waived. 

2. at a rule issue out of this Honorable Cotirt directed 
to tlie defendants and each of them, requiring them to ap¬ 
pear in this Court on a day certain and show cause, if any 
they have, why a receiver for the Provident I^elief Asso¬ 
ciation should not be appointed by this Court. I 
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3. That an order or decree may i^e passed herein appoint¬ 
ing a receiver for the Provident Relief Association, or if 
it be found not to be a corporation, that the receiver be 
appointed for the business and assets now in the name of 
the Provident Relief As sociation. 

4. That an order be entered herein enjoining and re¬ 
straining John Brpsnan, Jr. and Hunice V. Avery or either 
of them, from exercising any rights or perforining any 
duties as officers ot* the Provident Relief Association or 


in any wise interfering with the business or affairs of the 
Provident Relief Association until further order of this 


Court. And that they be further re(piired to pay over 
to the Receiver appointed by the Court in this cause all 
monevs received bv them as salaries since the order dis- 

A* • 

charging the managers of this company; and that they 
further pay over and account to the Receiver api)ointed 

bv the court in this cause all monevs that mav be found 

•>' • • 

to have been taken: out of the treasury of the ('ompany by 
the said defendants John Brosnan, Jr. oi* Eunice V, Avery, 
or either of them.i or paid to any })ersoii or persons by 
them as salarv. 

5. That the Court pass such other, further and geneial 
orders as equity may re(pnre and as the exigencies of the 
case mav demand. 

CATHERINE VERNON, 
JULIA HEINBERG, 

W. GWYNN GARDINER, 

Coniplainoiifs. 

W. GWINN GARDINER, 


Affor)ieif for C^wplaniauts and in p. p. 


12 District of Coli'mbia: 

We, Catherine Vernon, Julia Veinborg, and W. Cwynn 
Gardiner, being first duly sworn on oath depose and state 
that we liave read th(‘ foregoing ])etition by as snbscril^cd 
and know the contejiis there(‘f: that the matters and things 
therein contained, of oar own knowledge are true, and those 
staled upon information and belief, we believe to be true. 

I (WTHERINE VERNON. 

; JriJA WEINBERG. 

! G. GWYNN GARDINER. 
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[ 

Subscribed and sworn lo before me, a Xotairy Public, in 
and for the District of Columbia, this 21st 4ay of May, 
A. D. 1926. 

[notarial SEAL.] ICVA W. SAMljSON, 

Nota^’jj Public, 

My Commission Expires Xov. 10th, 1930. | 

Fiat. .! 

Let the Amended Bill of Complaint be filed. ! 

F. L. SIDDOXS, 

Jtisfice. 

5/21/26. 

Petitioners' Ex. A. 


In the Supreme Court of the District of Columl|)ia, Holding 

an Equity ('ourt. I 

I 

Equity. Xo. 40559. | 


Mary Bramhall et al., Plaintiffs, I 

vs. 

I 

John Brosnan, Jr. et al., Defendantk 
Final Decree. ! 

This cause came on to be heard at this term, in conjunc¬ 
tion with a certain petition tiled by plaintiffs in adminis¬ 
tration cause Xo. 24027, seeking the removal of |John Bros¬ 
nan, Jr., party defendant heroin, (hereinafter jreferred to 
as Brosnan, Jr.,) as administrator of the estqte of John 
Brosnan, Sr., deceased, (hereinafter referred (o as Bros¬ 
nan, Sr.,) and, the same having been duly considered, it 
is, thereupon, this 7th day of .July, 1924, ad.iud,g|‘d ordered, 
and decreed: i 


(1) At the conclusion of the evidence in chief submitted 
on b'-'mlf of plaintiffs, the Court, being of opinion that 


plaint ills had failed to make out 
to the relief prayed as against th 


any case entjitling them 
e defendants,! Eunice V. 


Avery, The Munsey Trust Company, a corporation, Rich¬ 


ard M. Parker, Julis W. Tolson, Charles D. Lancaster, and 
Marguerite M. Hunt, motion was granted to dismiss as to 
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said defendants; and that action i; now made final in this 
decree. Separate final decree of dismissal as to said de¬ 
fendants, Charles D. Lancaster and Marguerite M. Hunt, 
howev’er, has heretofore been entered in this cause: and, 

therefore it is not necessarv or intended that such final 

• 

action, as to the two defendants last named, should be re¬ 
peated herein. Furthermore, the fact is conceded by coun¬ 
sel that Julius Vi. Tolson named as party defendant, died 
prior to the filin.ir of this suit; and according'ly he 
14 was improperly, tliroug’b inadvertence, named as 
such party defendant therein: 

(2) Likewise at the conclusion of the evidence in chief 
submitted on behalf of plaintiffs, the Court beiiiir of the 
opinion that the plaintiffs bad failed to make out any case 
entitling them to the relief prayed as a.u’ainst the defend¬ 
ant, Brosnan, Jr., in respect of (*ertain certificates aiigre- 
gatin^ four hundred and nimdy seven (41)7) shares of the 
capital stock of the I^rovident Relief Association, (the 
same, however forming no part of the certain certificates 
aggregating four hundred and ninety-eight (498) shares, 
hereinafter referred to, of the capital stock of the associa¬ 
tion named, the latter concededly being owned by and the 
property of the estate of Brosnan, 8r.) motion was granted 
to dismiss concerning the claim of plaintiffs as to said 
four hundred and ninety-seven (497) shares of the stock: 
and that action is now made final in this decree: 

(3) L^pon the ])ieadings and all of the evidence in the 
case, the Court finds and adjudges, that Brosnan, Sr., at 
the date of his death May 7, 1917, owned four hundred and 
ninety eight (498) shares of the capital stock of the Provi¬ 
dent Relief .\ssociation, (capitalized at $25,000, repre¬ 
sented by 1,000 shares of the par value of $25 per share:) 
and that the entir^ said capital stock, at the date named, 
was owned, and still is so owned, as follows: 


John Brosnan, Sr. |(uow his estate) . 498 shares 

John Brosnan, efi-. ([)arty defendant). 497 “ 

Thomas Bramhall, ( “ “ ). 4 

Eunice V. Avery ( “ ‘‘ ). 1 “ 


Total . 1 .1,000 shares 






E. V. AVERY VS. CATHERINE \’ERNON ET| AL. 


I 

That on said ^lay 7. T917, said Brosuan, | Jr., as vice- 
president and i^(Mu*ral manas^er of thj? association 

15 named, was recoivinu’ a salary of One Hundred and 
Fifty ($150) Dollars a we(*k, or Sev^n Thousand 

Eig*ht Hundred ($7,800) Dollars a year. Upjon the death 
of his father and from then(*e forward, to and including the 
present time, said def(‘ndant, Brosnaa, Jr.,! through his 
individual ownership of 407 shares and representation of 
408 shares as adminislralor of his father’s estate (the two 
aggregating 005 shares out of a total of 1,000! shares) was 
in sole control and mnnagennnit of the condnci of the busi¬ 
ness and affairs of the said Provident Belief LVssociation; 
and so circumstanced, but without consultatijon with, no¬ 
tice to or assent by the plaintiffs, (being the fi|ve sisters of 
the said defendant and co-beneficiaries with )iim in their 
said father’s estate, the principal assets of ivhich estate 
consisted of the shares of stock aforesaid) saild defendant, 
following Ids father's death, iiicreased his salary as offcer 
of said Provident Belief Asso(‘iation, to $300 per week, 
for the remaining part of said y(‘ar, 1917, and|for the suc¬ 
ceeding years, paid unto himself as such officer aforesaid, 
salary and increases thereof, as follows, all thereof being 
also without consultation with, notice to or asl^ent bv said 
plaintiffs: vear 1918, $23,000: 1919 $15,600: 1020, $15,600; 
1921, .$9,.350: 1922, $9,100: 1923, $12,350: and 1924, $15,600. 

As to said several increases in salarv, and which are 

• ' 1 

hereby found and held to have been improper, unlawful 
and in violation of the rights and interests bf plaintiffs 
as ultimate beneficiaries of an undivided five-sixths (5/6ths) 
of the estate of Brosnan, Sr., deceased, the roujrt adjudges 
that the plaintiffs are entitled to an accounting from said 
defendant, Brosnan, Jr., beginning for the samh as of said 
date Hay 7, 1917, The excess payments of salary from 
Hay 7, 1917, with interest thereon at six peri cent (6%) 
from the date of the several and respective pay- 

16 ments, to June 1, 1924, aggregate the stm of $59,- 

009.62. (the accuracy of said computation being con¬ 
ceded bv counsel;). i 

(4) In August, 1917, (some three months afteir the death 
of Brosnan, Sr.,) a dividend of about $3 per shire was de¬ 
clared on the stock of the Association named; lut no divi¬ 
dends thereon have since been declared or paid, 
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(5) At the time of tlie death of Brosnan, Sr., on May 7, 
1917, the certain 498 sliares of stock, so ownied by him as 
aforesaid, were ])l(‘d.<j:ed as ])art collateral, with the de¬ 
fendant, The ^^nnsey Trust Tompany, to secure the pay¬ 
ment of a certain jU’OTnissory note theretofore jointly made 
by the said Brosnan, Sr., and the defendant Brosnan, Jr.; 
followinir the death of Brosnan, Sr., the defendant Brosnan, 
Jr., from time to time made ])ayments of interest and par¬ 
tial payments of the balance of principal, due upon said 
note, until he had thus individually, paid and discharged 
the entire balance of said note and all interest thereon. 
The payments so made by said Brosnan, Jr., both prin¬ 
cipal and interest, aggregated the full sum of $42,924.57: 
one-half whereof, and for which the estate of Brosnan, 
Sr., is justly liable and accountable, is the sum of $21,- 
462.28, and the interest on said one-half at 65^, to June 1, 
1924, (calculated from th(‘ dates of the several and re¬ 
spective payments aggregating the amount last named) is 
$5,000.43: thus making the full sum of $26,462.71 (prin¬ 
cipal and interest, as aforesaid) for which said estate is 
justly liable, (the accuracy of said computation being con¬ 
ceded by counsel). 

(6) Tnasmucli as the ]>rofits of the Provident Belief .As¬ 
sociation, since the death of Brosnan, Br., in Alay, 1917, 
which, otherwise might have been available for distribu¬ 
tion, in the way of dividends to the stockholders of said 

concern including the estate of John Brosnan, Sr., 
17 have been absorbed by said Brosnan, Jr., under the 

guise of a salary, a large part of which latter is held 
by this decree to have been improper and in violation of 
the rights of the estate of John Brosnan, Sr., deceased, 
and of plaintiffs as beneficiaries thereof: and further, in¬ 
asmuch as wof rights of creditors of the corporatioji named 
are involved or affected; it seems immaterial for all prac¬ 
tical purposes, whether the amount of said excess salary, 
and the interest herein decreed to be paid thereon, be di¬ 
rected to be paid, in th first instance, into the treasury of 
said corporation for the benefit of the stockholders thereof, 
where it will then be available for the purpose of declar¬ 
ing a dividend therefrom to stockholders, and in which 
the estate of said Brosnan, Sr., deceased, by virtue of its 
stock-ownership, would be entitled to a 498/l,000ths in- 
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terest or share therein • or whether to the extent of the 
interest therein of the estate of Brosnan, SK? deceased, 
(498 'l,000t]is thereof ns above), llie excess payments of 
salarv, together with lawful interest thereori, should be 
treated as moneys had and received by the Scjid Brosnan, 
Jr., for the use and benefit of the estate of shid Brosnan, 
Sr., deceased, the la-ter, diirinu- all of said times, being 
represented by said defendant, as administrator, as above. 
In view of the fact that th(‘ said ('state is hereiin held to be 
justly entitled to an a(‘Couiitiiig from said Bropian, Jr., in 
respect of said excess salary, and interest thereon; and 
likewise, that the said Brosnan, Jr., is justly entitled to an 
accountini>- from said estate for payments mOde by him, 
and interest thereon, in payment and discharge of the note 
held by the defendant, the Mnnsey Trust Opmpany, as 
above: it would seem proper, in equity, that eintire equity 
should be done herein, and the ('onnter demands set over 
against one another, ti’ealing the excess salary 
18 amounts and interest thereon, (to the extent of the 
proportionate interest therein of the said estate, as 
evidenced by its stock ownership, as above) as jmoneys had 
and received by said Brosnan, Ji-., for the use|and benefit 
of said estate; and thus arrive at the balancp of the ac¬ 
count as between the contending parties, conjjtituting all 
of the next-of-kin and distributees of the estate of said 
Brosnan, Sr., deceased. j 

(7) It is, accordingly, held that the estate (i)f Brosnan, 
Sr., deceased, is entitled to have and recover! of the de¬ 
fendant, Brosnan, Jr., the full sum of Twenty INine Thou¬ 
sand Two Hundred and Xinety six dollars ajnd seventy 
nine cents ($29,296.79) being 498/lOOOths of | $59,009.62, 
(hereinabove referred to), as of date, June l\ 1924, and 
that the defendant Brosnan, Jr. is entitled to have and re¬ 


cover of the estate of said Brosnan, Sr., deceasled, the full 
sum of Twenty Six Thousand Four Hundred! and Sixty 


Two Dollars and seventy one cents ($26,462.71) 


as of date 


June 1,1924, being the one half {V 2 ) of the paynjeiits (prin¬ 
cipal and interest) made by him individually and interest 
thereon, (to said June 1, 1924,) to the defendan]:, the Mun- 
sey Trust Company as above; and setting off the one de¬ 
mand against the other, that the estate of Brpsnan, Sr., 
deceased, is justly entitled to have and recover qf and from 
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the defolulaiit, Brosiiaii, Jr., the Tull sum of Two Thou¬ 
sand, (Mirlit liuudred and Thirty Four Dollars and eii 2 :ht 
cents (.^2,SM4.08)| as of date June 1, 19*24; and which last- 
named sum and amount, witli interest from the date named, 
is hereby adjudged and decreed to be paid, forthwith by 
the said John Brosnan, Jr., to the National Savings and 
Trust Company, as administrator d. b. n. of the estate 
of said John Brosnan, Sr., appointed in said administra¬ 
tion cause No. 24027, hereinabove referred to, by decree 
therein entered contemporaneously herewith. 

19 (8) It is further adjudged and decreed, that all 

other matters of claim and demand herein, on the 
part of ])laintiffs against said defendant, John Brosnan, 
Jr., both in his individual capacity and as administrator, 
as aforesaid, not, hereinabove specifically disposed of, are 
to be deemed to have been adjudged in his favor and finally, 
(9) That the said defendant, John Brosnan, Jr., pay all 
of the costs of this proceeding, the same to be taxed by the 
Clerk, and for which the plaintitf shall have execution as at 
law. 

Bv the Court: 

A. A. HOEHLING, 

Justice. 


Petitioners^ Ex. “B.^^ 

In the Supreme Court of the District of Columbia, Hold¬ 
ing a Probate Court. 

Administration No. 24027. 

In re Estate of John Brosnan, Sr., Deceased. 

This cause came on to be heard at this term of Court, 
upon the petition of certain of the heirs-at-law and next- 
of-kin of the above-named John Brosnan, deceased, pray¬ 
ing for the removal of John Brosnan, Jr., as administrator 
herein; the answer thereto of said John Brosnan, Jr., and 
the testimony adduced on behalf of the respective parties; 
and, after argument of counsel, and the consideration there¬ 
of, the Court finds, as a fact, that John Brosnan, Jr., so 
heretofore appointed as administrator in this cause, 
20 has not administered the estate for the benefit of 
the ultimate beneficiaries thereof, but, on the con- 
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trary, lias administered it throughout primarily for his 
own personal interest and purposes; it is thereupon, this 
Ttli dav of July, 1924, ! 

Adjudged, ordered, and decreed, j 

(1) That John Brosnan, Jr., be and he hereby is removed 
as administrator herein; and further, that the National 
Savings and Trust Company, a corporation, be; and it here¬ 
by is, appointed administrator, d. b. n. of the elstate of said 
John Brosnan, Sr., deceased, in the place and stead of John 
Brosnan, Jr., so hereby removed as such administrator; 

(2) That the said John Bi’osnan, Jr., forthwith pay over, 
assign, transfer, surrender, and deliver to the spd National 
Savings and Trust ('onipany, as such administrator d. b. n. 
aforesaid, all and singular the moneys, assets cjiid property 
which have come into his possession as such administrator 
aforesaid, and which remain unadministerec^, including, 
specifically, the certificate or certificates representing four 
hundred and ninety-eight (498) shares of the ^apital stock 
of the Provident Relief Association, owned bv the said John 
Brosnan, Sr., at the time of his death, and thereafter taken 
over by said John Brosnan, Jr., as such administrator 
aforesaid; and including also, any sum or amoiint that may 
be adjudged against said John Brosnan, Jr., iii the certain 
equity case referred to in the next paragraph hereof; 

(o) That the certificate or certificates of capital stock 
aforesaid, upon, transfer, assignment, surrender and de¬ 
livery, as hereinabove directed, to said National Savings 
and Trust Comj^any, as such administrator d.jb. n. afore¬ 
said, shall be subject to, and impressed with, alll such liens, 
if any, as may be finally adjudged and decreed in respect 
thereof, in favor of said John Brosnan, Jr., in a certain 
proceeding in equity, pending betweed the same 
21 parties as hereto, and others, known as | equity case 
No. 40,559 Supreme Court of the Disfjrict of Co¬ 
lumbia, and heard along with this cause; and \yherein final 
decree is about to be entered; I 

(4) That this order and decree is vuthout prejudice to 
the ri^ht of said John Brosnan, Jr., to be reiriibursed, by 
the said administrator d. b. n. and out of the assets of this 
estate, in such amount, if any, as may properly! be due and 
payable to him for overpayment concerning the ^dministra- 
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tion bv him set forth in the first account filed bv him here- 
in; this decree, however, not to be deemed as finally approv¬ 
ing*, or adjudging as conclusive, the amount in the first ac¬ 
count claimed by said administrator; and furthermore, the 
right of reimbursement aforesaid is hereby made to be (*on- 
ditional upon full compliance by the said John Brosiian, 
Jr., of the several things required by him to l)e done and the 
payments to be made, in accordance with the certain decree? 
in equity hereinabove referred to and described, when the 
same shall be finally entered therein; and finally, 

(5) That the said John Brosnan, Jr., be, and he hereby 
is, adjudged to pay all of the costs of this proceeding, the 
same to be taxed against him, and the petitioners herein to 
have execution therefor as at law; it being, furtlier, ad¬ 
judged, that no fees, commissions, or allowances herein shall 
be made to the said John Brosnan, Jr., for services ren¬ 
dered by him as such administrator aforesaid. 

By the Court: 

A. A. HOEHLIXG, 

Justice. 

22 Petitioners' Ex. C. 

In the Supreme Court of the District of Columbia, Hold¬ 
ing an Equity Court. 

Equity. No. 43782. 

Irene McCarthy et ah. Plaintiffs, 


vs. 

John Brosnan, Jr., et ah. Defendants. 

Order. 

This cause being before the Court upon the application 
of the plaintiffs in the above entitled cause, petitioning the 
Court for some suitable person or persons to be appointed 
to manage, operate, control and carry on the affairs of the 
Provident Relief Association, a corporation, pending the 
litigation now being carried on between the respective stock 
interest, and the defendant, John Brosnan, Jr., having an¬ 
swered said petition, and after argument of the same and 
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I 

consideration duly given thereto by the Court, j:he Court is 
of the opinion that, by reason of the physical Condition of 
John Brosnan, Jr., as shovui in this cause on l^he 21st day 
of April, 1925, he being shown to have been in the hospital 
and sick a goodly portion of the month of April! 1925, John 
Brosnan, Jr. is not in a physical condition to further man¬ 
age and conti'ol the affairs of the Provident Relief Associa¬ 
tion, a corporation and it is therefore, by thej Court, this 
23rd day of April, 1925, 

Adjudged and ordered tliat W. Gwynn Gardiner and 
Charles S. Baker, be, and they hereby are appointed to 
take possession of all of the books, records, I documents, 
securities and property of every nature, kind ^nd descrip¬ 
tion, belonging to the Provident Relief Association, a cor¬ 
poration, wherever found, and to manage, operate, 
23 supervise, control and direct the atfairs qf the Provi¬ 
dent Relief Association, with full power ^nd author¬ 
ity to operate the same and to carry on the business of the 
corporation now being carried on by it, until fi^rther order 
of this Court. | 

The defendant, John Brosnan, Jr., is hereby directed 
upon demand of the said parties so appointed blv" the Court 
in this decree to-wit, W. Gwynn Gardiner andi Charles S. 
Baker, to forthwith turn over to the said W. Gwynn Gar¬ 
diner and Charles S. Baker all of the securities and prop¬ 
erty of every nature, kind and description belonging to the 
Provident Relief Association, a corporation, injcluding the 
books, memorandums, records and securities, j 

I 

The defendant, John Brosnan, Jr., is further ordered, 
enjoined and restrained from olesting or interfering with 
the said W. Gvwnn Gardiner and Charles S. Baker in the 
management, operation and conduct of the business and 
atfairs of the Provident Relief Association, a dorporation, 
in so far as said business is being conducted in the District 
of Columbia, in the State of Virginia and elsewhere and the 
said John Brosnan, Jr., is further enjoined and restrained 
from interfering with, molesting, or advising with the 
agent.s and employees of the Provident Relief Association, 
a corporation, whether the said employees be employed in 
the District of Columbia, in the State of Virgiijiia or else¬ 
where. I 

i 

I 




20 


E. V. AVERY VS. CATHERI2TE VERXOX ET AL. 


It is further adjudged and ordered that the defendant, 
John Brosnan, Jr., his agents and attorneys, ar(‘ (*njoin(‘(I 
and restrained from interfering with the conduct, manage¬ 
ment or operation of the affairs of the Provident Policf As¬ 
sociation bv the said W. Gwynn Gardiner and Charles S. 
Baker, and from delivering or atte7n])ting to d(div(‘r, trans¬ 
ferring or attempting to transfer, selling or attempting 
to sell, or assigning or attempting to assign any of 
24 the business, records, books, documents, or property 
of the Ppvident Relief Association, a corporation, 
whether said business, books, record or documents he in tlie 
District of Columbia, in the State of Virginia, or (*lsew]iere. 

It is further adjudged and ordered that the defendant, 
John Brosnan, Jr., be and he hereby is enjoined and re¬ 
strained from entering anv of the offices of the Provident 
Relief Association, a corporation, whether said offices be in 
the District of Columbia, in the State of Virginia, or else¬ 
where, or from entering the building located at 738 12th 
Street, Northwest, Washington, D. C., all until further 
order of the Court. 

The Court being further advised that the parties have 
agreed among themselves that any interest which may be 
shown to belong to John Brosnan, Jr., in the 497 shares of 
stock of the Provident Relief Association, which shares 
are now deposited with the Commercial Casualty Insurance 
Company of Newark, New Jersey, as security for the su¬ 
persedeas bond of Twenty Five Thousand ($25,000) Dol¬ 
lars are to be delivered into the Registrv of the Court for 
the benefit and use of the plaintiffs in this cause to the ex¬ 
tent of any claim or damage which may be proven or result 
to the Provident Relief Association as a result of the 
management of John Brosnan, Jr., since the death of John 
Brosnan, Sr., it is by the Court adjudged and ordered that 
said certificates for 497 shares of the Provident Relief As¬ 
sociation be turned over to the said W. Gvwnn Gardiner 
and Charles S. Baker to be held by them under the terms 
of this decree subject only to whatever right or interest the 
Commercial Casualty Insurance Company may prove in 
same 

It is further adjudged and ordered that the said W. 
Gwynn Gardiner and Charles S. Baker shall furnish bond 


21 


I 
I 
1 

E. V. AVERY VS. CATHERINE VERNON ET AJp. 

to this Court in the sum of — Dollars, fo|r the faith- 
25 ful performance of the duties imposed [upon them 
under the terms of this decree. I 

By the Court: j 

I Justice. 


Petitioners Ex. ‘‘D. i 

i 

I 

In the Supreme Court of the District of C(^lumbia. 

i 

I 

Number 43782. | 

Irene McCarthy et al., Plaintiffs, | 

vs. I 

! 

John Brosnan, Jr., et al., Defendants! 

Order. 

Now on this 26th day of April, 1926, the mot|ion of the 
Provident Relief Association, intervening petitioner herein, 
to finally dismiss this cause, having come on for hearing 
and having been argued by counsel for the intervening peti¬ 
tioner and for the plaintiffs, and the Court being fully 
advised in the premises, it is therefore hereby ' 

Ordered, adjudged, and decreed. That the plaintiffs are 
entitled to no further relief of any kind or nature under the 
Bill of Complaint in the above entitled cause an^ that the 
same be and it hereby is finally dismissed, and be! it further 
Ordered, adjudged, and decreed. That the Co[urt retain 
further jurisdiction of this cause, but for the sote purpose 
of an accounting by W. Gwynn Gardiner and (pharles S. 
Baker, of their receipts, disbursements and actsj as mana¬ 
gers in control of the business and assets of the said Provi¬ 
dent Relief Association, since the 24th da^j of April, 
26 1925, and be it further | 

Ordered, adjudged, and decreed. That this cause 
be and it hereby is referred to the Auditor of thd Supreme 
Court of the District of Columbia to take such aii account¬ 
ing, which said accounting when completed by said Audi¬ 
tor, shall be referred to the Court with such reci)mmenda- 
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tions as the said. Auditor may deem proper under the cir¬ 
cumstances. 

Done at Washington, D. C., this — day of April, 1926. 

Justice, 


Petitioners^ Ex. 

Know all men by these presents, that for value received 
and for the sura of Five Thousand and Five Hundred Dol¬ 
lars, and other good and valuable considerations passing 
to us and paid to us, we hereby sell, assign, and transfer to 
W. Gwynn Gardiner, Attorney, four hundred and ninety 
seven shares of the capital stock of the Provident Relief 
Association, a corporation created and doing business 
under the laws of the District of Columbia, which shares of 
stock stand in the name of John Brosnan, Jr., upon the 
books of the said Association, and are evidenced by Cer¬ 
tificate No. 62 for five shares. Certificate No. 65 for two 
hundrod and ninety-five shares, and Certificate No. (>fi To]- 
one hundred and ninety-seven shares; subject, however, to 
a collateral agreement by which the said stock is now held 
by the Commercial Casualty Insurance Company of New¬ 
ark, New Jersey,,surety upon a certain bond or undertak¬ 
ing upon appeal in Administration Case No. 24027 in tlie 
Supreme Court of the District of Columbia, approved Julv 
29th, 1924. 

And in further consideration of the said sum of 
27 Five Thousand and Five Hundred Dollars paid to 
us as aforesaid, we hereby sell, assign and transfer 
unto the said W. ,Gvwnn Gardiner, all of the distributive 
interest of John Brosnan, Jr., in the four hundred and 
ninety-eight shares of the capital stock of the Provident 
Relief Association, a corporation as aforesaid, standing 
upon the books of the said Asosciation in the name of 
John Brosnan, Sr., now deceased and held by the National 
Savings and Trust Company, administrator, d. b. n., of the 
estate of the said John Brosnan, Sr., and which interest 
was assigned to us by Anna T. Albert, assignee of John 
Brosnan, Jr. 

These assignments are made by us, and accepted by the 
said W. Gwynn Gardiner, Attorney, without recourse to 
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US, without prejudice, and without liability uppn our part 
by reason of any demands or claims which mayi be asserted 
against the said stock in the Provident Relief Association, 
or against tlie assigned interest of the said John Brosnan, 
Jr., in the estate of John Brosnan, Sr., by anyj creditor of 
the said John Brosnan, Jr., 

In witness whereof we have hereunto subscribed our 
names and affixed our seals at Washington, D.|C., this 4th 
day of September, 1925. | 

JOHN C. McGINNIsi [seal.] 

J. W. WARFIELD, Jr.^ [seal.] 

By J. c. McGinnis, [ 

His Atty. tji Fact. 

Witness: I 

WM. MORGAN. ' I 

I 

i 

28 Know all ineii by these presents, th4t for value 
received and for the sum of five thousand dollars, 
and for other good and valuable considerations passing to 
me, 1 hereby sell, assign and transfer unto Anna T. Albert 
of Baltimore, Marvland, all of mv distributive dne-sixth in- 
terest, being eighty-three shares of four hundred and 
ninety-eight shares of the capital stock of thd Provident 
Relief Association, a corporation created and jdoing busi¬ 
ness under the laws of the District of Columbia, and of 
whicli my father, John Brosnan, Sr., died seized and pos¬ 
sessed, and I hereby direct the National Saving^ and Trust 
Company of Washington D. C., administrator, |d. b. n., of 
his said estate, upon the distribution thereof, to assign and 
transfer unto the said Anna T. Albert the said eight-three 
shares of stock; and I hereby constitute and appoint the 
said Anna T. Albert my true and lawful attc^rney, irre¬ 
vocably for me and in my name, place, and stjead, to de¬ 
mand, sue for and recover same from the said Administra¬ 
tor, and to release and receipt for the same inj such man¬ 
ner as shall be lawful and proper. | 

In witness whereof I have hereunto subscribed my name 
and affixed my seal at Baltimore, Maryland, this 13th day 
of June, 1925. i 

JOHN BROSIffAN, Jr. 

AVitness: ! 

J. C. MAGINNIS. i 
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29 Know all men by these presents, that for value 
received and for the sum of five thousand dollars, 

and other good and valuable considerations passing to me 
and paid for me, I hereby sell, assign, and transfer unto 
Anna T. Albert, John C. Maginnis and J. X. Warfield four 
hundred and ninety-seven shares of the capital stock of the 
Provident Relief Association, a corporation created and 
doing business under the laws of the District of Columbia, 
which shares of stock now stand in my name upon the books 
of the said Association, and are evidenced by Certificate No. 
62 for five shares Certificate No. 65 for two hundred and 
ninety-five shares; and Certificate No. 66 for one hundred 
and ninety-seven shares; said assignment and transfer 
being in the following proportion, to-wit, to Anna T. Albert 
three hundred and seventeen shares of said stock, to John 
C. Maginnis ninety shares of said stock, to J. N. Warfield 
ninety shares thereof. 

This assignment, however, is made subject to a col¬ 
lateral agreement by which the said stock is now held by 
the Commercial Casualty Insurance Company of Newark, 
New Jersey, surety upon a certain bond or undertaking 
upon appeal executed by me in Administration Case No. 
24027 in the Supreme Court of the District of Columbia, 
approved July 29th, 1924, the liability upon and under 
which collateral agreement the said Anna T. Albert, John 
C. Maginnis, and J. N. Warfield understand and agree 
that I am under i^o liability to discharge in order to re¬ 
lease to them the said stock, other than the payment of the 
sum of two thousand eight hundred and thirty-four dol¬ 
lars and eight cents, and costs, decreed against me in 
Equity Case No. 40559 in the Supreme Court of the Dis¬ 
trict of Columbia, and which sum has been paid out of the 
sum of five thousand dollars aforesaid. 

And I hereby constitte and appoint William Hor- 

30 gan of Washington, District of Columbia, my true 
and lawful attornev, irrevocablv for me and in mv 

name, place, and stead to execute any further assignment 

or transfer of said stock certificates as mav l)e neressarv 

* • 

to cause or have the said stock transferred to the assignees 
hereunder upon the books of the Provident Relief Associa¬ 
tion. 
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I 

Ill witness whereof I liiive hereunto subscribed my name 
and affixed my seal at Baltimore, Maryland, this 13th day 
of June, 1925. 1 

JOHN BRO$NAN, Jr. 

Witness: I 

B. LEO TALLEY. 

Petitioners’ Ex. ‘‘F.” i 


Commissioner- of the District of Columbia, Department of 

Insurance, District Building, Washin^on. 

1 

In re Provident Relief Associations 

Maf 15, 1926. 

] 

Miss Nellie Brosnan, 68 Adams Street, N. 1\]., Washing¬ 
ton, D. C.: I 

^Irs. Julia ^leinberg, 74 Adams Street, N. Vvi., Washing¬ 
ton, D. C.: I 

Mrs. Irene McCarthy, 68 Adams Street, N. j W., Wash¬ 
ington, D. C.: I 

Mi‘s. ratliei’ine Vernon, 171 Adams Street, N.i W., Wash- 
iiigloii, D. C.: I 

Mrs. Mamie Bramhall, 615 First National Bank Bldg., 
Chicago, Ill.: I 

Mr. T. W. Bramhall, 615 First National Bankj Bldg., Chi¬ 
cago, Ill.: I 

Mr. Jolin Brosnan, Jr., 1376 Columlha Road, Xj W Wash¬ 
ington, D. C.: i 

Mrs. Eunice Avery, 1434 ]\Iadison Street, X". |W., Wash¬ 
ington, DC.: I 

C? 7 I 

Mr. W. Gwynn Gardiner, Woodward Buildingj, Washing¬ 
ton, D. C.: I 

Mr. George Francis Williams, Nat’l Saving^ & Trust 
Bldg. Washington, D. C.: I 

.Ml*. AV. B. ddiomas, Columbian Building, Wasliington. 1>. C.: 
Mr. Thomas J. Fitzgerald, 3434 Brown Street, X^. W. 

Washington, D. C.: | 

Hon. I’rank R. Reid, House Office Building,] Washing¬ 
ton, D. C.: I 

Hon. AYalter H. X^ewton, House Office Buildingi Washing¬ 
ton, D. C.: I 
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31 In pursuance of the authority conferred upon the 
Superintendent of Insurance for the District of Co¬ 
lumbia under Section 65.3 of the Code of Law for the Dis¬ 
trict of Columbia, the license of the Provident Relief Asso¬ 
ciation of Washington, D. C., is hereby suspended. 

The reason for;this action is that the impairment of the 
capital stock of this Association has not been made good 
within the prescribed time after its discovery as a result of 
the recent examination. 

The Association lias the right to appeal within ten days 
from the decision of the Superintendent, but during the 
suspension it is not permissible to issue any new policies or 
certificates of insurance. Collections mav be made on old 
contracts now in force. 

Very respect full v, 

(S.) ‘ ‘ T. M. BALDWIN, JR. 

T. M. BALDWIN, JR., 
Superintendent of Insurance. 

TMB/N. 
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Order Appoint in fj Receivers^ etc. 
Filed June 18, 1926. 


This cause coming on for hearing, first, on a motion of 
the defendants other than the defendant Trust Company to 
dismiss the bill of complaint, and being argued and briefs 
thereon being submitted by the counsel for the respective 
parties, and the Court determining that the motion to dis¬ 
miss must be overuled; and thereafter the cause coming 
on again for hearing on the amended bill of complaint tiled 
herein on May 20, 192(i: the rule to show cause issued on 
May 21, 1926, and i])ersonally served on the defendants to 
whom said rule was directed, .loliii Brosnan, .Jr., Funice V. 
Avery, the National Savings and 'Trust Company, and the 
Provident Relief Association: the answer of the National 
Savings and Trust Company to both the said amended bill 
and the rule to show cause: the answer to the rule to show 
cause by all of the defendants excepting the National Sav¬ 
ings and Trust Company: and upon the demand of the said 
last mentioned defendants that testiraonv be heard and 
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evidence received on tlie alleged insolvency jof the defend¬ 
ant Provident Relief Association, which s^id defendants 
claim is denied in their answer to the rule to show cause; 
and the foregoing having been considered, land as well a 
certified copy of the decree of the Circuit Court of the City 
of Richmond, Virginia, entered in that Court ion the 4th day 
of June, 1926, referred to in tlie amended lull'and answer to 
the rule, it is, by the Coni't, this 18th day of June, A. 1). 
1926, ' ’ I 

1. Ordered that the motion to dismiss tlija bill of com- 
]'»!aint be, and the same is hereby, overruled. | 

-\nd it appearing to the Court fi-om tjie above-men- 
/).’> tioned pleadings and papers tliat the deifendant l^rov- 

ident Relief Association is Insolvent, ai|d that the de¬ 
mand of the defendants oth(*r than the defjendant Trust 
Comjtaiiy that testimony be taken ami evidenice adduced is 
not required, it is by the Court i 

2. Purther ordered that said demand be, and it is hereby, 

denied: and it is | 

M. Purther ordered that Henry 1. (^)uinn, of the District 
of Colmnbia, and Josej)!! Dutton, of the Stat(j‘ of \drginia, 
and (’ommissioner of Insurance for said Stat(i be, and they 
are hereby, appointed receivei*s pcaJca/c life oi’ said defend¬ 
ant Provident Relief Assoeiation. Tlie said li'ei'eivers be¬ 
fore assnming to act as sm'h sliall execute aitd tile in this 
]>roceeding an undertaking, with surety to be!api)roved bv 
tlie Court, in the sum of $2r),0()() conditioned Ijoi- (he faith- 
fnl performance of their duties as such receivejrs. 

4. And it is further ordered that sai<l roeeijvers be, and 
they are hereby, required to take immediate ijossession of 
all the [>ropei‘ty, assets and effects, including jail books of 
account, of said Provident Relief Association!, other than 
its property and assets in the State of \’irgiipa that may 
now be in the hands of said Joseph Button, Commissioner 
of Insurance for said State under and by virtue of the 
aforesaid decree of the Circuit Court of the City of Rich¬ 
mond. Virginia, entered in that Court on the! 4th day of 
Juiiv'. 1926, and as soon as reasonably possible make a re¬ 
port in writing to this Court of what said receivers shall 
have done pursuant to this order, and as well qf the condi¬ 
tion of affairs that may find with respect to saiB Provident 
Relief Association, with such recommendations as the}^ 
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may consider proper for the conservation of the assets of 
said Association and the ])rotection of the interests 
34 of all parties eoncerned, inclnding creditors of the 
Association, if any, poli<‘y holders and stockholders, 
and further report any foasil)le })lan or plans for rehabili¬ 
tating or restoring to a solvent condition, the said Associa¬ 
tion. 

F. L. SIDDONS, 

Justice. 

Exception received to above order, and appeal noted to 
the Court of Appeals of the District of Columbia from the 
whole thereof, whicli is allowed to the defendants Provident 
Relief Association,'Jolin Brosnan, Jr., Eunice V. Avery, 
Irene McCarthy and Xellie I^>rosnan upon tlieir tiling an 
undertaking for costs in the sum of $100.00 or in lieu there¬ 
of depositing with the clerk of the court the .sum of $ 00.00 
in cash. Done in o])en court this 18th day of June, 1926. 

The bond or undertaking to act as a supersedeas is here- 
bv fixed at $25,000.00. 

F. L. SIDDONS, 

Justice. 

June 18, 1926. 

Final Decree. 


Filed Februarv 16, 1928. 


This cause coming on for tinal hearing upon the ])lead- 
ings, evidence and argument of counsel, and after due con¬ 
sideration thereof, the Court being of opinion that the plain¬ 
tiffs are entitled to relief. 

It is this Kith day of l*’ebruary, 1928. adjudged, ordered 
and decreed 

35 {a) That Josj)eh Button, Fsq., and Henry I. 

Quinn, Esci., heretofore a]>pointed by a decree of this 
Court in the above (uititled eause, as tennporary receivers 
for the Provident Belief Association, be and they are 
hereby appointed permanent i'eceiv(‘rs, and directed to exe¬ 
cute and file herein their undertaking as such receivers 
with a surety to be approved by the Court in the maximum 
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sum of Five Thousand f$ 0 , 000 . 00 ) dollars cc|ndilioned for 
the faithful performance of their duties as siich officers of 
this Court and as provided l)y law. And th^y are hereby 
directed and authorized to administer the affairs of the 
Provident Relief Association as ]>ermanent receivers here¬ 
in, and to carry on its Inisiuess under the suf3ervision and 
control of this Court, and to do eacli, every aiid all acts and 
things that may be found necessary and proper to be done 
in order to preserve and ju’otect the policy hplders in said 
Association, the creditors of said Association, 'and the stock¬ 
holders of said association, witli full authorit|y to offer for 
sale and upon appropriate order to sell subject to the rati¬ 
fication of this Court all or any part or parts of the prop¬ 
erty, assets, riglits and i)rivileges of tlie Provident Relief 
Association being or standing in tlie name “f^rovident Re¬ 
lief Association.” j 

{(j) That the 497 shares (d' (*a])ital stock of ihe Provident 
Relief Association, which shares of stock stand in the name 
of John Brosnan, Jr., upon the books of said Association, 
and are evidenced by cetriticate No. 62 for ^ shares, cer¬ 
tificate No. 65 for 295 shares, and certificate No. 66 for 197 
shares, are the property of W. (hvynn Gardi^ier, as attor¬ 
ney, subject herein to a collateral agreement |by which the 
said stock is now held by the Commercial Casualty 
36 Insurance Company of Newark, N. J.j and subject 
further to a judgment of four hundred (i$400) dollars 
against the defendant John Brosnan, Jr., unAer which at- 
tacliment was levied on said stock in the hands of the said 
Commercial Casualty Insurance Company b(^fore the as¬ 
signment of said stock to the said W. Gwynn (jlardiner was 
obtained by said Gardiner, and subject further to such 
rights and titles in said stock as may hereafter be decreed 
in Equity Cause 46,630, as existing in the sisjters of John 
Brosnan, Jr., or any of them, the defendant Jbhn Brosnan, 
Jr., having no further right, title, interest or claim to said 
stock or any of it at this time nor since thej T3th day of 
June, 1925, when the said stock was transferred, sold and 
delivered by an assignment, from the said Jqhn Brosnan, 
Jr., to Anna T. Albert, John C. Maginnis an4 J. N. War- 
field. I 

That the Eighty-three (83) shares of the caj>ital stock of 
the Provident Relief Association being the uijidivided dis- 
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tributive interest of flie defendant John Brosnan, Jr., in 
the estate of his late father, John Brosnan, and now in the 
hands of tlie National Savin<j:s & Trust Company, a corpor¬ 
ation of tlie District of Coluniha, as administrator d. b. n. 
of the estate of John Brosnan, Sr., deceased, is hereby de¬ 
creed to be the ])roperty of W. Gwynn Gardiner, as attor¬ 
ney, subject only I to such ri<>hts and titles in said stock as 
may hereafter he; decreed in E(piity Cause 46,630 as exist¬ 
ing in the sist(*rs of John Brosnan, Jr., or any of them, the 
said John Brosnan, Jr., having at this time no right, title 
or interest in said stock or any of it, nor having had any 
riglit, title or interest in said stock or anv of it since the 
13th day of June, 102;*), when he transferred and assi.gned 
all of his right, title and interest in said stock to 
37 Anna T. Albert, bv an assignment dated the 13th 
day of June, 1925. 

(d) That John Brosnan, Jr., having sold, transferred 
and assigned all of his right, title and interest in all of the 
capital stock of the Provident Relief Association owned 
by him on the 13th day of June, 1925, he thereupon ceased 
to have any right, title or authority to act or contract as 
an officer or trustee of said Provident Relief Association, 
and has not had anv right, title or authoritv to act or con- 
tract as an officer or trustee of said Association since the 
13th dav of June, 1925. 

(e) That the defendants John Brosnan, Jr., and Eunice 
V. Averv are chargeable with all monevs received bv them 
covering the periods from the 19th of April, 1926, to the 
13th day of July, 1926, and from the 19th day of July, 
1926, to the 24th day of May, 1927, and the said cause is 
hereby referred to the auditor of this court to ascertain 
the amounts of money received by the defendants John 
Brosnan, Jr., and Eunice V. Avery covering said periods; 
the amounts actually paid out to the policy holders of this 
company by way of death claims, commissions to the agents 
and all employes of the company connected with the held 
force, and other exi)enses of management, and report his 
findings to the coprt, together with the testimony upon 
which said tindingS|are based. Upon consideration of such 
report by the auditor the court will enter a decree against 
the defendants John Brosnan, Jr., and Eunice V. Avery in 
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favor of the Receivers such sum as it shWl find to be 


owing. 

(/) That the Court by terms of tliis decilee in no wise 
limits or determines the liability of tlie defendants John 
Brosnan, Jr., and Eunice V. Averv tor anv sum or sums 
that may be round to have been impijoperly taken 
38 by them out of the treasury of the Proyident Relief 
Association dui*ing any i)t‘riods other than those be¬ 
tween the dates of the Idth day of A])ril, 1926,]and the 24th 
day of May, 1927. | 

(ff) That the defendant .John Brosiian, .Tr., is hereby en¬ 


joined and restrained from undertaking in jany wise to 
obligate the Provident Relief -\ssociation or the Receivers 


thereof by any act or deed or fi-om interferini^' with in any 
wise the ])usiness or atfairs of the Provident Relief Asso¬ 


ciation under the claim of oflicer, trustee or stockholder. 

(//) The order heretofore passed in this cahse referring 
this cause to tlie Auditor of tlu? Supreme Couh|t of the Dis¬ 
trict of Columbia for the purpose of ascertaining the dam¬ 
ages, if any, on the supersedeas bond of $25,0d0 heretofore 
given, is hereby permitted to stand with authority hereby 
given to the Auditor of said Supreme Court to proceed to 
ascertain the damages under said reference. | 

(i) The Court being advised that there was|a reference 
to the Auditor of the Supreme Court of the; District of 
Columbia in the case of ^IcCarthy vs. Brosnan, Equity 
No. 43782, for the purpose of fixing the comi>ensation of 
W, Gwynn Gardiner and Charles S. Baker, as managers 
of said Association, with instructions therein lo ascertain 
and determine the amount of obligations incurred by the 
said Gardiner and Baker as receivers or managers in said 
cause. And it further appearing to the Court that the 
claim made by the defendant Nellie R. Brosuan in this 
cause that she paid $804 on account of said obligations, 
her petition in this cause is denied without prejudice, with 
the right to proceed before tlie Auditor under ^aid decree 
of reference to him in said cause No. 43782 td prove the 
amount paid by her in accordance with thd terms and 
39 provisions of said decree, or to proceed otherwise 
to enforce her said claim as she may be idvised. 

(/c) That the Court hereby retains jurisdiction of this 
cause for all further orders and decrees that nlay be nec- 


32 


E. V. AVERY VS. CATHERINE VERNON ET AL. 


essary and proper to fully cni*ry out the purpose and inten¬ 
tion of this decree. 

(/) Thai th(‘ costs of this suit arc h(*rel)y decreed in favor 
of the plaintiffs against the defendants John Brosnan, Jr., 

and Eunice V. Averv to he taxed l)v the clerk of this Court, 

• • 

and execution niav issue thereon as at law. 


Bv the Court 


Ju.stice, 

AVILLIAM HITZ, 


The defendants John Brosnan, Jr. Eunice V. Avery 
note an a})peal in open Court to the Court of Appeals of 
tile District of Columbia from the above decree, costs on 
appeal is hereby tixed at One hundred dollars bond or fifty 
dollars in cash in lieu thereof. Bond on appeal to act as 
supersedeas to the whole or any part of the decree is hereby 
fixed at Tiiirty five thousand Dollars, 35,000. 

Bv the Court: 

W. H., Justice. 
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Ordt.'r A jjpoint lug Special Master. 
Filed April 16, 1928. 


A 


This cause is before the Court upon motion duly made 
by the plaintiffs, in said cause, and the Receivers of the 
C’ourt in the above entitled cause, and after two days’ 
notice to the defendants' counsel in said cause, the motion 
being duly considered by the Court, and the Court being 
advised that the orders heretofore entered in said cause 
were objected to by defendant’s counsel upon the ground 
that they did not have the two days notice as required by 
the rules, as that the Court was without jurisdiction to 
sign an order herein because of appeal taken and the Court 
now being advised that the purpose of this order is to have 
a Special Auditor appointed in said cause in view of the 
resignation of said former Auditor of this Court and the 
interest of the successor to said Auditor in this cause as 
one of counsel in said cause, it is, therefore, by the Court, 
this 16 day of April, A. D. 1928, 

Ordered that the subject of the references heretofore 
made in this cause to the Auditor of the Supreme Court of 
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the District of Columbia,, be and they are severally hereby 
referred to Herbert L. Davis, Esq., as a Special Master, 
to proceed under said references to ascertaiin the facts as 
required under such original references, apd report the 
same to this court with such recommendatidns as he mav 

I • 

be advised should be made in the premises ujnder said ori¬ 
ginal references. | 

Bv the Court: 1 

W.IHITZ, 

I Justice. 
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Report of Special Master. 
Filed August 18, 1928. 


# 1 


1. Under date of Mav 27,1927, an Order of Reference was 

filed in the above-entitled cause, directing the!undersigned 
as Auditor of the Supreme Court of the District of Colum¬ 
bia, to ascertain and report to the Court th^ amount of 
damages under supersedeas bond in favor of tjhe Plaintiffs 
in said cause, the Metropolitan Casualty Company, a corpo¬ 
ration, being surety on said bond. With rebpect to the 
foregoing, the attention of the Court is directed to Mandate 
of the Court of Appeals of the District of Columbia, No. 
4547, April Term 1927, filed in this cause under date of May 
20, 1927. I 

2. The particular attention of the Court is invited to 

orders entered herein under date of March 29, apd April 16, 
1928, respecting the duties and obligations of] the under¬ 
signed as Special Master, the orders aforesaid having been 
entered for the purposes and for the reason^ set forth 
therein. I 

I 

3. Bill of Complaint was filed herein under diate of May 
20, 1926, setting forth, among other things, thatj the Provi¬ 
dent Relief Association, obtained a charter under the laws 
of the District of Columbia and was in fact inicorporated 
uiid<‘r ihe laws of the District of Columbia, andi was doing 
business at that time as a corporation, althoughj its corpo¬ 
rate existence is in question. The Provident Relief Asso¬ 
ciation is sued as a corporation. The Defendants, John 

3-^917a ! 
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Brosnaii, Jr., and Eunice V. Avery, are sued in their own 
right, as shown by the allegations of said Bill. The afore¬ 
said Bill of Complaint prayed, among other things, for the 
appointment of a receiver for the Provident Relief 
42 Association. Attached to the aforesaid Bill of Com¬ 
plaint is a paper marked “Exhibit F'’ pur])orting to 
be a copy of a communication from the Superintendent of 
Insurance, District of Columbia, dated May 15, 1926, sus¬ 
pending the license of the Provident Relief Association and 
setting forth, among other matters, that the reason for this 
action was that the impairment of the capital stock of the 
aforesaid association had not been made good within the 
prescribed time after its discovery, as a result of recent 
examination. 


4. Attached to the aforesaid Bill of Complaint hied May 
20, 1926, will be found a copy of Order of this Court filed 
July 7, 1924, in rei Estate of John Brosnan, Sr., Deceased, 
Administration No. 24,027 (Exhibit “B")- Likewise, copy 
of Order of this Court filed April 23, 1925 in re Irene ^Ic- 
Carthy, et ah. Plaintiff, vs. John Brosnan, Jr., et ah. De¬ 
fendant, Equity No. 43,782 (Exhibit “C’O- The said 
copies of Orders set forth salient matters correlated with 
the instant cause. ' By permission of this Court an amended 
Bill of Complaint ivas hied herein on j\[ay 20, 1926, to which 
the attention of the Court is likewise invited. 


5. Passing over; without enumerating in detail, rules to 
show cause, and motion to dismiss Bill of Complaint, and 
kindred documents, this cause coming on for hearing before 
the Court, on a motion to dismiss the Bill of Complaint, 
overruled said motion, and took other steps as indicated in 
its Order of June 18, 1926, and appointed Henry 1. Quinn, 
Esq., of the District of Columbia, and Joseph Button, Esq., 
of the State of Virginia, the latter being the Commissioner 
of Insurance for said State, receivers peiulente life of said 
Defendant, Provident Relief Association. Said Order pro¬ 
vided for an undertaking, with surety to be approved by the 
Court, in the sum of Twenty-hve Thousand Dollars 
43 ($25,000.00), conditioned for the faithful perform¬ 

ance of the duties of such receivers. Detailed in¬ 


structions were conveyed to the receivers in the last-men¬ 
tioned Order respecting their duties. 

6. Adverting k) report of the aforesaid receivers ptn- 
dente life, filed November 30, 1927, it will be seen (Para- 
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I 

graph 4 of said report) that when the receivers first took 
charge of the assets and effects of said Assoc^tion on the 
19th day of June, 19*J(), they caused an immediate exami¬ 
nation of its books and records to be made ai^d in said re¬ 
port the receivers report results thereof. | 

7. The receivers further report (Paragrapjf 6) of their 

report filed November 30, 1927, that the booksjof the Asso¬ 
ciation were duly opened for the year 1926, but they were 
not kept up, and were incomplete and unsatisfactory in a 
great many respects. | 

8. From the foregoing state of facts, and| concomitant 
circumstances, it has been unusually difficult for the Special 
Master to set forth the transactions embracec^ within this 
accounting in debit and credit form, with th^t degree of 
accuracy properly and usually required by the jCourts. 

9. In the opinion of the Special Master nd useful pur¬ 
pose would be subserved by a further recital on his part of 
the steps leading up to the final decree by this Court of 
February 16, 1928, containing, among otheil things, ex¬ 
plicit instructions in the various matters pertaining to the 
accounting herein, and appointing Joseph Buttdn, Esq., and 
Henry 1. Quinn, Esq., permanent receivers heifein. 

10. Motions were made on behalf of Defendahts herein to 
revoke and set aside subsisting Orders of Reference. On 
June 1, 1928, this Court entered its Order denying such 

motion. 

44 11. Decree appointing receiver for property No. 

1434 Madison Street, N. W., Washingtoiji, D. C., was 
entered on May 13, 1928, wherein Godfrey L. iMunter was 
appointed a receiver to take possession of the aforesaid 
premises known as Lot IS, and West 15.49 Froijlt to the full 
depth thereof, of Lot 19, in Square 2721, improved by prem¬ 
ises No. 1434 Madison Street, N. W., and to pent to same 
and collect a reasonable and proper rental fof said prop¬ 
erty, and to hold the same, until further Oipder of this 
Court, provided that said receiver give bond ps provided 
in said Order. 

12. Numerous hearings were held bv the undersigned in 
the above-entitled cause, the dates thereof andj the attend¬ 
ance of parties and witnesses are showm in s^id rcord of 
testimony embodied in three hundred and twent^r-two pages. 
Counsellors appearing in this cause are likewise shown in 



36 


E. V. AVERY VS. CATHERINE VERNON ET aL. 


the said record, a comprehensive subjective index being 
attached to volume 1 of the record, for the convenience of 
the Court. 

13. In preparing the Schedules I to iX, inclusive, it is 
found from an examination of the books of original entry 
and of other records of account, that no general ledger had 
been kept by the Provident Kelief Association. A general 
ledger was produced before the Special Master containing a 
few entries for the year 1926, but there was no chronological 
posting or assembling of all transactions for said year, 
rendering this book absolutely valueless, so far as assets, 
liabilities, income^ and expenses were concerned. The day 
book of the Provddent Kelief Association, which took the 
place of the cash book, was used sporadically or spasmodi¬ 
cally, several weeks at a time having lapsed during which 

no entries were made therein. Mr. (’harles Clilford 
45 Wright (R. of T. Pages 21-32) testified that when 

making an investigation as hixaminer for tlu* Dis¬ 
trict of Columbia, he could find no records of the Provident 
Relief Association which would give him a complete check 
on all cash received and paid out, stating “There were cer¬ 
tain items, of course, posted in the day book, others posted 
in the ledger, for which I could find no checks to correspond. 
If the books were there, 1 did not come across them.'' 
* * * “For the period around May, 1926, 1 would say 

offhand, 1 could not find any check-books or cancelled checks 
in the safe or in the office upstairs.’’ 

14. Substantially, each witness called has testified simi¬ 
larly to the testimony of Mr. Wright to the effect that the 
records were incomplete; that checks and check-books were 
missing; and that: from a viewpoint of cash records, it is 
practically impossible to detennine all items of cash re¬ 
ceived by the Defendants designated bv the Court in its 
several Orders. 

15. There is, however, one record which, with the excep¬ 
tion of errors in additions and substractions, seems to be 
fairly accurate. That is, the Superintendent’s Weekly Re¬ 
port of collections by field agents. 

16. The last-mentioned reports show all collections by 
field agents or collections for which they received credit, 
and the commissions and salaries made to such’ agents each 
week. They also show health and accident claims paid by 
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such agents, and death claims and other expenditures pur¬ 
ported to have been made by the said Superintendent. 

17. As the liealtli and accident claims for the District of 
Columbia, according to the testimony adduced before the 
Special Master, were usually paid from cash, although not 

in all cases, “downstairs before going upjstairs to the 

46 Superintendent"—to use the words of jwitnesses— 
they have not been allowed in the accompanying 

schedules, as proper deductions against cash receipts. 

18. The salaries for salesmen or field agent^t were simi- 
larlv ])aid before the cash received for the week was turned 
over to the Superintendent, and thev have accotdinglv been 
allowed as proper deductions. The testimony shows (R. 
68-92), that in most instances death claims were paid by 
,John Brosnan, Jr., by check; these checks can pot all be ac¬ 
counted for, but as the testimony shows that, upon inquiry’, 
it develo])s that i)ayments were made, not supported by 
paid and cancelled checks, reasonable doubt has been re¬ 
solved in favor of John Brosnan, Jr., and all cieath claims 
paid, as shown by the Superintendent’s Weekly Reports 
have been allowed as proper deductions in thisi accounting. 

19. All other expenditures for the District bf Columbia 
(Schedule IX), shown on the Superintendent’s iWeekly Re¬ 
ports, with the exception of Returned Premiurhs (included 
in Schedules IV, V, and VT) i-emain unsupported by vouch¬ 
ers. In some cases checks passed through th^ bank were 
offered as vouchers and evidence of payment, |but as such 
checks do not prove the nature of the payment, land are not 
considered as evidence tending to show the respective ex¬ 
penditures were legitimate business expenses these checks 
have been rejected by the Special Master as| supporting 
vouchers. 

20. Differences of opinion may arise as to what consti¬ 
tutes an authentic voucher, but, it is strongly! persuasive 
that a paid and cancelled check, properly idenfijfed u'ifli the 
.specific transaction ichirh it purports to support, is prop- 
erlv regarded as the highest tvpe of voucher^ Vouchers 

incident to this accounting have been | thoroughly 

47 tested to ascertain the internal methods |of checking 
their accuracy, together with a full underjstanding on 

the part of the Special Master, respecting thb system of 
bookkeeping used by these parties whose transactions are 


I 
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under accounting. Where essenth 1 elements or factors are 
missing from checks and other papers presented as consti¬ 
tuting valid vouchers, the same have been rejected by the 
Special Master. A merchant's books are the vouchers of 
the correctness of his accounts or a receipt is a voucher of 
a payment, but neither arc conclusive. See Peo]>le vs. 
Green, 5 Daly’s Reports, Xew York, 199. 

21. The expenditures set out in Schedule IX, attached 
hereto and forming a part of this report, have been dis¬ 
allowed as expenses of the Provident Relief Association, 
and are found by the Special Master to be personal ex¬ 
penses of John Brosnan, Jr., and Eunice V. Avery. 

22. It is claimed on behalf of the Defendants that Seven 
Thousand, Two Plundred Dollars ($7,200.00) should be al¬ 
lowed to John Brosnan, Jr., as salary, and Two Thousand, 
Four Hundred Dollars ($2,400.00) allowed as salary for 
Eunice V. Avery. Following the decision in re Hartmann 
vs. Masters, Equity Xo. 30946, the Special Master has re¬ 
jected in tofo all such claims. (See 50 Ap]\, D. C. 141-146 
Ct. of App., D. C. Xo. 3362.) 

23. As shovm bv Exhibit “A,” attached hereto, and made 
a part of this report, the Special Master finds that John 
Brosnan, Jr., and Eunice V. Avery are liable to the re¬ 
ceivers of the Provident Relief Association for cash re¬ 
ceived bv the Defendants, Brosnan and Averv, in the sum 
of Twenty-Five Thousand, Two Hundred and Twenty- 
Eight Dollars, and Eighty Cents, ($25,228.80). and interest 

accrued thereon to July 15, 1928, of Two Thousand, 
48 Five Hundred and Seven Dollars and Xinetv-Two 

I • 

Cents ($2,507.92). Of these sums, the amount of 
Sixteen Thousand, Seven Hundred and Sixty-Four Dollars 
and Five Cents ($16,764.05) was for the period covered by 


the supersedeas bond, July 19, 1926 to May 21, 1927, of 
which Fifteen Thousand, Four Hundrefl and Eighty-Two 
Dollars and Five Cents ($15,482.05) represents actual cash 
received, and One Thousand, Two Hundred and Eighty- 
Two Dollars ($1,282.00) is interest on balances as shown in 


Exhibit 



'rhg aforesaid receivers are entitled to re¬ 


cover from the Defendants, Brosnan and Avery, in the 


amount set forth, particular attention being invited to the 


combined final Decree and Order of Reference entered in 


this cause on February 16, 1928. 
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24. The weekly debit on the records of tike Provident 

Relief Association at the time the supersedeas bond was 
issued, July 19, 1926, was One Thousand, Qne Hundred 
and Xinety-P^our Dollars and Five Cents ($l|,194.05), and 
that the debit at the expiration of the bond wa^ Eight Hun¬ 
dred and Thirty-One Dollars and Six Cents |($831.06), or 
a shrinkage of Three Hundred and Sixty-Twc^ Dollars and 
Xineteen Cents ($362.19) per week. This d|'bit is based 
upon policies in full force and etfect at each o!f these dates 
and not on actual cash collections. I 

25. According to the testimony adducedj before the 
Special Master (R. 94-96), it is found that | the debit is 
worth thirty times the weekly value. The Special Master, 
therefore, tiiids that the damages suffered by t|he Provident 
Relief Association is on a basis of thirty timcjs the weekly 
shrinkage during the period covered by the! supersedeas 
bond. The Special Master tinds that the recjjivers of the 

Provident Relief Association are entitl(^d to recover 
49 from the Defendants, Brosnan and Avhry, the sum 

of Ten Thousand, Eight Hundred an^ Sixty-Five 
Dollars and Seventy Cents ($10,865.70), covering the dam¬ 
ages just specified. This amount is in addition to the 
Twenty-Seven Thousand, Seven Hundred and Thirty-Six 
Dollars and Seventy-Two Cents ($27,736.72|) which the 
Special Master finds as liability on account of cash collec¬ 
tions and interest, as hereinbefore stated, in Ifavor of the 
afoi*esaid receivers and against the Defendant^, John Bros¬ 
nan, Jr. and Eunice V. Avery, predicated of the combined 
Final Decree and Order of Reference entered herein on 
February 16, 1928. I 

26. The Special Master finds after careful study and 
consideration of all testimony, pleadings ^nd exhibits 
herein, that the damages sustained by the oifiginal plain¬ 
tiffs under the reference of the Court of May 21,1927, which 
covers the period of the supersedeas bond from July 19, 
1926 to May 21, 1927, is Twenty-Seven Thousand, Six Hun¬ 
dred and Twenty-Xine Dollars and Seventy-Five Cents 
($27,629.75), this being the aggregate of the ^ixteen Thou¬ 
sand, Seven Hundred and Sixty-Four Dollaiis and Three 
Cents ($16,764.03) plus the Ten Thousand Dollars, Eight 
Hundred and Sixty-Five Dollars and Seventyj Cents ($10,- 
865.70). The aforesaid original plaintiffs are entitled to 
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recover from the defendants, Bic:nan and Averv and the 
Metropolitan Casualty Company, a corporation, in the 
amount set forth in this paragraph of this report, the 
liability of the said Surety Company being limited under 
the terms of the undertaking, to Twenty-Five Thousand 
Dollars ($25,000.00). 

27. Claim has been made by one of the defendants, Irene 
McCarthy, for the sum of Two Hundred Dollars ($200.00), 
alleged by her to be due her as un})aid salary. From the 

evidenc^e before the Special Master he finds that this 
50 claim should be disallowed and the same is hereby 
rejected. 

28. In accordance with the practice approved by this 
Court, the Special Master lias turned over to Henry I. 
Quinn, Esq., the| receiver in this jurisdiction, all of the 
books of account, incident to this cause, the said liooks to 
be carefully safeguarded by the receivers, and to be held 
subject to the cal) of the Court for production, if needful. 

29. In view of the multiplicity of accounts, and the vari¬ 
ous steps taken by the receivers incident to Court actions, 
and bearing in mjnd the many loosely connected details in¬ 
cident to accounting, conferences were held by and between 
the Special blaster and the receivers, as represented by Mr. 
Quinn. The Special Master desires the record to show that 
the receivers have ably and conscientiously met the duties 
and responsibilities devolving upon them, and have shown 
strict fidelity to the Court throughout these protracted 
proceedings, combined with their vfillingness at all times 
to aid the Special Master in procuring data required inci¬ 
dent to complying with the subsisting orders of the Court. 

30. The Special-Master, beginning April 1, 1928, has ap¬ 
plied himself most assiduously to the intricate problems 
confronting him. Because of the importance of the mat¬ 
ters and the difficulty of the various ])hases of this cause, 
comparatively little service was rendered in this cause by 
junior counsel connected with the office of the Special Mas¬ 
ter. His office records show services rendered bv the 

ft 

Special blaster comprising fifty-six days, aside from the 
services of one Certified Public Accountant during that 
period, wherein the latter rendered three hundred hours’ 





\ I ■ 
I 

j 

show that the expenditures were so oade. | 

I 

I 

Respectfully submitted. I 

I 

i 

HSRBSRT L. 0JLVZ8 

! 

August l&, 1$2&. Special Raster. 


SqiDiiRY 0? IHCOME AMD SXPEKSRS | 

8XHIBIT »A« I 

• • • 4 

I 

District of Colxambia Division | 

^riod April ^9^6. io^June 19. 1926 


Gross Income from Operations - Sch. 

1 ♦ 9,79SJ 

99 

Xxpenses allowed Operating * Sob. 3 

j 

6.328j 

5§ 

Balax^e Receipts in excess of 
expenses allowed 

j 

1 3,470. 

41 

Oash turned orer to Defendants by 
Gardiner A Baber - Receivers 

_672j 


Het Balance for period chargeable to Defendant! 

1 

f 

Period July 19. 1926, to January 1, 

1927 


Gross Income as shown by Sch. 2 

♦23,040. 

i20 

1 

Xxpenses allowed - Sch. 6 

A».752. 

[41 

Balance Receipts in excess of 
expenses allowed 

» 8,287. 79 

Oash turned over to Defendants June 
19, 1926, by Mr. Qninn 

j 

7ii.ki 

Quarterly interest received on 

Oonsa Bonds 

_ 2L 

joo 


Het Balance for period chargeable to Defendants! 
Period January 3. 1927. to May 21. 1927. 

Gross Income as shown by Soh. 3 

• j 

Expenses allowed - Sell. 7 11.049.52 

Balance Receipts in excess of 

expenses allowed i 6,-338.{8$ 


4,14e.50 


9,095-SO 


52 










6 , 386 . 8 $ 


<4^arterly intereet reoeiyed on 
Gone. Bonds 


W.OO 


Ret Balance for period cltargeable to Defendaai* 

S 

I 

Virginia Diyloion 

Kriod April 1926 . to Jnna 5, 1926 | 

Gross Income as shown-by 8 oh. 4 
expenses shown by 8 oh. S' 30. 67 / 0 05 

Balance * Receipts in excess oX expenses elicit 


i 5.60».25 


has not been made by Derendanis.' 

1 

Add: 

Interest to July 15. 192S. at 64 on 

1 

1 

1 

i 

Balances as follows 

From June I9, 1926, #4^, 142.30 

[ 

I 534 .05 

2 years - 26 Days 

From January 1, 

1927, , 9,095.20 

1 year - 6 aoaths - I5 Days 

i 

From May 21, I927, 6,366.65 

1 year, 1 mont^ 24 days 

From June 5, 1926, 5*6o4.25 

2 years, 1 month, 10 days 

444.69 

-- 7o4.g7 


2.507.92 

•27,736.72 


j 

i 



I 


I 

I 


I 


! 

i 


i 
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OBOSS IHCOIIB - 0 I 3 IRICI OT COUHCU { 
ipril 19, 1926 to June 19, 1 <) 26 . 



SC H Z D U 

LSI ! 

1 

j 

• 

• 

• 

• 

• 

W«ek Xnded 

Life 

Health and 



Premiums 

Accident Premiumi 

1 

B Total 

II&7 1 

$ 231.97 

1 

j 

• 576.46 

1 

• 808 .43 

liar B 

522.97 

1 , 376.41 

1,899.38 

Hay 15 

301.96 

811.52 

1 , 113.48 

Hay 22 

362.60 

985 .51 

1 , 348.11 

M^y 29 

237.53 

613.09 

850.62 

Juo0 3 

409.77 

1,202.95 

1,612.72 

Jaxie 12 

344.67 

806.41 

1,155.08 

June 19 

28 X. 55 

729.62 

1 . 011.17 


•2,697.02 

• 7 , 101.97 

• 9 . 798.99 


OBOSS IBOOKB - OISTRIOI OF COLDUBU 



July 17, 1926 to January 1 , I927. 



SC H S D U 

L S II 

1 

1 

i 


m 


• 

Week Ended 

Life 

Health and 

] 

1926 

Premiums 

Accident Premiums Total 

July 24 

♦ 245.51 

• 716.39 

r 

1 

• 961.90 

July 31 

179.17 

455.76 

634.93 

August 7 

3S9.95 

1,107 .83 

1,497.78 

August 14 

27 s. 97 

707.61 

9S6.58 

August 21 

254.35 

746.70 

1,001.05 

August 26 

195 .95 

521; 64 

1 717.59 
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September ^ 

$ 295.95 

♦ 779 .57 

September 11 

333.23 

818 .54 

September 15 

237.51 

675.73 

September 2 ^ 

257.64 

680.24 

October 2 

205.30 

510.02 

October 9 

389.77 

1,107.07 

October 16 

238.91 

591.99 

October 23 

270.90 

690.41 

October 30 

203.13 

497.43 

lOTembor 6 

434.22 

1,054.61 

Hovember I3 

247.96 

666.19 

Hovember 20 

283.67 

720.91 

Hovember 2 J 

187 .71 

469.39 

December 4 

312.62 

800.20 

December 10 

270.22 

809.24 

Deces^r 15 

254.85 

637.46 

December 25 

204.47 

470.95 

Weeb Xnded 

SI 

Life 

PremiumB 

Healtb aaa 
Aooldent Prenlums 

Jamary 1 

8 174.26 

i 458.10 


1 6 , 346.22 

# 16 , 693.98 


• 1 , 075.52 
1 , 151.77 
913.24 
937.88 
715-32 
1 , 496 . 84 ^ 
830.90 

961.31 
700.56 

1 . 488.83 
914.15 

1 , 004.58 

657.10 

1.112.83 
1,079.-46 

892.31 
675.42 


Total 

» 632.36 

# 23 , 040.20 
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I 


GBDSS XHCOVS - DIS^IDT OF COLOUBIil. | 
January 3 > to May 19, 192?• | 

3 CHSDULS III I 


• 

• 

• • 1 


^eek Ended 
i$S7 

Life 

Policies Premiums 

1 

1 

Health and 

Accident Premiums Total 

January & 

$ 446.97 

« 1 , 121.40 

11,568.37 

January I5 

259.78 

636.76 

1 

896.54 

January 22 

26S. 30 

728.63 

996.93 

January 29 

167.30 

416.94 

584.24 

February 5 

344.21 

908.28 

" 1 

1,252.49 

February 12 

239.85 

675.22 

915.07 

Febrxaary 19 

254.96 

635.60 

S9O.56 

February 26 

176.14 

455.89 

632.03 

March 5 

311.13 

855.41 

1,166.54 

March 12 

243.30 

704.89 

94s.19 

March 19 

251.35 

602.96 

854.31 

March 26 

196.77 

472.23 

669.00 

April 2 

205. S 4 

499.08 

704.92 

April 9 

32s.89 

847.44 

1.176.33 

April 16 

189.21 

502.11 

691.32 

April 23 

2:2.0s 

538.19 

750.27 

April 30 

192.92 

427 .68 

620.60 

May 7 

388.35 

963.16 

1,351.51 

1 

May l4 

201.88 

_ 5 iL 2 I 

_ 719.15 


i 4 , 879.23 

112 , 509.14 

1 #17,388.37 




i 

1 

1 


I 

I 
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OROSS IBCOUB - TStaiHU OISTRIO 


APRH 24 . 1 < 


ID JOBS 


aCHEPULB IT 


19261 


Alexandria 

0 barlottesvllle 

Xaet Shore 

Lynohbxirg 

Newport Hews 

Norfolk 

Peterehurg 

Portsmouth 

Richmond 

Staunton 

Winchester 


♦ 3,763.31 

2,279.«4 
5 , 982.52 

6 . 464.11 
1,386. S9 

2.471.12 
517.04 

3,942.40 

7,119.91 

£76.86 


♦36,281.30 
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mTODIIORia - DISTRICT OF oounBit 
TOR TH8 IBRIDP APRIL 1<?. 1926 TO JtlMt 19. 1926. 


Week loded 
—- 

SOBEDDLE V 

# m 

Death and Salaries & 
He and JL. Life 

Claims Premiums 

Commissions 
He and XT” 
Premiums 

] 

i 

i 

k 

! 

li 

1 

Total 

Ray 1 

1 258.00 

* 122.52 

* 217.43 

! 

* 597.95 

i 

itoy 8 

234.00 

178.42 

364.16 

776.5s 

1 

nay 15 

255.50 

132.26 

246.22 

633.98 

Ray 22 

1,012.35 

145,49 

265.85 

1 1,423.69 

i 

Hay 29 

599.25 

121.22 

215.08 

935.55 

June 5 

264.00 

152.85 

332.67 

749.52 

June 12 

215.75 

164.01 

298.99 

67s, 75 

June 19 

228.25 

113.99 

189.82 

532.06 

Return Premiums 

' 

j 

1 

1 

.50 


*3.067.10 

*1,130.76 

*2,130.22 

1 

*6.328.58 

Death Claims 

Health and Ao- 
oident Claims 

*1,053.60 

2.013.50 

*3,067.10 


1 

i 

i 

i 

i 

1 

i 

I 



i 








TOMi'mTBBs - PI3TR10T or COUttBa 


rOR TBS 

FERIDO JULY 

19 . 1926 TO 

JANUARY 3 . 



SCHEDULE VX 




• 


• 



• 


Death and 

Salaries A 

Commlsslonc 


Week Ended 

B. and A. 

Life 


and A. 



Claims 

Policies 

Policies 

Total 

July 24 

$1,131,22 

# 102.62 

$ 

189.39 

$1,423.23 

July 31 

3iK).00 

91.80 


160.03 

591.83 

August 7 

350.50 

117.07 


225.93 

693.50 

August 14 

169.25 

107.7? 


224.11 

501.13 

August 21 

»A 3.25 

104.52 


193.52 

741.29 

August 2 S 

179.00 

94.15 


166.82 

439.97 

September 4 

160.65 

108.11 


192 .97 

461.73 

September 11 

186.90 

115.32 


210.07 

512.29 

September 18 

206.25 

97.67 


181.89 

485.81 

September 23 

294.50 

105.71 


226.20 

626.41 

October 2 

174.00 

94.07 


165.34 

433.41 

October 9 

202.25 

122.68 


229.86 

554.79 

October I6 

75^.15 

101.08 


175.27 

1,030.50 

October 23 

219.60 

106.09 


186.70 

512.39 

October 30 

224.90 

93.82 


163.68 

482.40 

November 6 

329.90 

129.69 


222.21 

681.80 

November I3 

259.50 

102.82 


183.68 

546.00 

November 20 

231.50 

107.79 


189 .07 

528.36 

November 27 

315.00 

94.68 


162.99 

572.67 

December 4 

381.75 

111.01 


193.06 

685.82 

December 11 

364.00 

105.25 


197.34 

666.59 

December 18 

310.75 

103.51 


180.88 

595.14 

December 25 

219.75 

97.2s 


160.25 

477.28 







Week Zzided 


Death and 
H. and 
Claims 


salaries d Oonmlsslons 
tife H. and A, 

Policies Policies 


I 90.43 I 15«.14 


total 


I 4S9.82 

IJ ^.25 





sxfnroiTOHta - disimdi or oomiibu 

S I 

fOR THE map JAHPABT " i . 1927 TO MtY 21. i<a7. 

I 

aCHTOOU TII 


0 

m 

• 

• 


!i 

» 

Week Xnded 
—— 

Death and 
H. and A. 
Olalms 

Salaries A 

“TIR- 

Polio 10 S 

! 

Oommissionb 
H. and A. 1 
Folioies 

Total 

Jazxuary 8 

1 214.00 

1 136.21 

1 

1 

1 

1 

226.74 

1 

• 577.55 

Jazxuary I3 

214.00 

107.77 


177.04 

492.81 

January 82 

291.25 

UG.76 


192.90 1 

594.91 

January 29 

256.15 

95.77 


1S.79 

505.71 

February 5 

396.15 

121.24 


204.09 

721:42 

February 12 

264.65 

107.17 


• 1 

1^.23 

555.65 

February 19 

3^.65 

102.17 


179.19 

633.01 

February 26 

297.75 

96.20 


157.40 

551.35 

Uarob 3 

‘H7.35 

116.42 


200.32 

734.21 

Earob 12 

325.«5 

104.67 


181.72 

612.24 

March I 9 

301.50 

102.95 


177.22 

587.67 

March 26 

296.90 

99.56 


160.47 

556:93 

April 2 

243.00 

99.62 


163.20 

505.22 

April 9 

41^.25 

119.38 


197.96 

735.59 

April 16 

196.^ 

100.51 


166.39 

463.70 

April 23 

214.30 

101.67 


169.59 

425.56 

April 30 

229.90 

101.04 


154.24 

545.18 

May 7 

373.15 

123.70 


212.47 

709.32 

May 14 

129.30 

100'. 49 


166.93 

456.72 

Premiums Re¬ 
turned 





1 

1 12.05 


»5,5^. 90 

|2,060.02 

»,425.55 

i 

j #11,049.52 
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SIPEMDllroagS - YIRGINU DISTIUOT 
APRIL 24 . 1926 , TO JUHS 5 . 1926 
SCHEDULE VIIZ 


Miscellaneous Expense 
Death Claims 
31 o]( Claims 
Commissions 

Superintendent's Salaries 
Cleric Salaries 
Medical Expense 


Traveling Expense 


|l 399.79 
I 1 , 933.35 
I 8 ,« 5».90 

I 3,836.12 

I u,»M6.26 

I 1,325.50 
I 86.00 

! 1,85«,50 
I 5 '^ 5 . 00 








aXPSHDIT 0 RE 3 SB 3 WH ON OTRERIgTEKDEyTS I^KLY 

REPORTS DI 3 ALL 0 WSD FOR LACK OF SUPPORTIHa VOOOHSR8 

i 

SCHEDULE IX I 


4 - 19-26 

to 

6 - 19-26 


7 - 19-26 

to 


1 - 3^27 

t6 


Total 


Supe rintendents 
Salary 

Clerk Hire 


$ 490.00 

255.00 


Janitor 

Postage, Telephone 
Medical Fees 
Li^t 

Office Supplies 

Legal Expense 

Miscellaneous Help 

Insurance 

Water Rent 

Furniture & 
Fixtures 

Excursion 

Miscellaneous 


1.50 

.44 

3.00 


$1, S60.00 
214.52 

131.69 

227.20 

219.35 

250.00 

160.00 

45.90 

11.25 

64 .60 
130.00 


$ 1 , 4 ^ 2.50 
its. 00 
1^.16 
36.00 
Ills. 85 

125.08 

i 

27 'fr. 40 

4 il .25 


66.00 


HEIiBKRT L. DAVIS ! 

Special uaister. 


$ 490.00 

3 , 5 « 7.50 

394.02 

285.49 

39.00 

373.05 

344.43 

524.40 

201.25 

45.90 

11.25 

84.80 
130.00 
218.34 


♦ 749.94 $ 3 ,'» 53.25 $ 2 , 486.24 6,729.43 


August 18 , 1928. 


-—oOo- 
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i 

work, aside from the work of the clerical! force of the 
Special Master’s office. i 

51 31. For all services rendered by the Special Alaster 

and his technically trained assistants, ijie has entered 
a total fee of Two Thousand, Five Hundredj Dollars ($2,- 
500.00). i 

32. It is recommended that the fee of the S^)ecial blaster, 

in the total sum of Two Tliousaiid, Five Huhdred Dollars 
($2,500.00) be approved by the Court, and tlu^t the same be 
assessed against the Defendants herein, Brosniin and Avery, 
and the Metropolitan Casualty Company, a! corporation, 
and tliat payment thereof be enforced as provided by the 
rules of this Court. j 

33. It is further recommended lliat the expenses of re¬ 
porting and transcribing testimony adduceJl l)efore the 
undersigned, be covered l)y vouchers to ])e tjurnished the 
Court by the receivers, likewise be assessedj against the 
Defendants lierein, and the Metropolitan Cijsnalty Com- 
})any, a cor])oration, as likewise the Court costs. 

34. Other than the bulky books and recordsj turned over 
to the receivers by the Special Master, the (jourt papers, 
Fxliibits, and kindred Documents are refui'iiep herewith. 

35. Notice of hearings, and notices of the filing of this 

re])ort, have been mailed in accordance with it he rules of 
this Court. | 

36. While this report has extended beyond length, 

it seems important for the Special Master to state, iii conclu¬ 
sion, that the Defendants, Brosnan and Aveiy, wjere afforded 
every opportunity of showing to the Special Ma^^ter that the 
items rejected herein were legitimate items of expenses in¬ 
cident to the affairs or management of the Provident Relief 
Association, but the said Defendants faih'd and Ineglected to 

(Here follows Exhibit “A,” marked pages 52!, 53, .54, 55, 

56, 57, .58, .59, 60, 61, 62, and 03.) j 

! 

64 Separate Exceptions of Ennice W Are\ri/. 

Filed August .30, 1928. | 


To the Honorable Justices of the said Court, i 

I 

Comes now Eunice V. Avery and without vtaiving any 
of the objections and exceptions heretofore noted by her to 
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the insufficiencies of the ])roceediugs herein had, respect¬ 
fully files the following- exceptions to the report of the 
Special Master tiled herein on the l.Sth day of August, 1928. 

1. This defendant again res])ectfully calls the attention 
of this Honorable Court to tlie fact that in the original bill 
of complaint filed herein on May 20tli, 192(i, and in the 
amended bill of comidaint of May 21st, 1926, no charges of 
any kind are contained against her. Her power to act as 
an officer of the Provident Kelief Association has never 
been questioned or attacked in any pleading filed in this 
cause, and she therefore savs that anv findings against 
her contained in any of the decrees herein passed against 
her are illegal and void, in that they are not based on any 
allegations contained in any of the pleadings. 

2. She excepts to all of the Special Master's report in 
so far as it refers to her, l)ecause said report is inconiplete 
and indefinite in that it does not state for what reasons and 
on what grounds anyitindings are made against her jointly 
with the defendant Brosnan. Xo separate finding is made 
in the said rei)ort with referen(*e to this (hdendant and the 
Special Master had no pow(‘r in law whatsoever to state an 
alleged joint account' l)etween her and the said defendant 

Brosnan. Her interests in the said cor])oration are 
65 only to the extent of tlie undisputed ownershi]> r)f 

one (1) share of stock, and the S]>ecial Master does 
not make, in any of the paragraphs of his said report, 
any statement or basis upon which he purports this de¬ 
fendant to be liable in the fabulous sums referred to in 
paragraphs 23, 24, 25, and 26 of his said re]mrt. 

3. She excepts to all of the said report because neither 
she nor her attorney were furnished a copy of the said 
report, although demand was made upon the Special Master 
for the same, although all the other counsel, both local and 
out of town appear to have received copies. From this 
failure on the part of the Special Master to furnish her with 
a copy of a report it is manifest that he considered her con¬ 
nection with this litigation merely incidental. 

4. She again res]H'c*tfully urges n])on the Court that the 
Special Master had no ])ower and authority to proceed with 
the reference under tlie decree passed herein on the 16th day 
of February, 1928, it being a fact that this defendant noted 
an appeal from the said decree, which appeal is now pend¬ 
ing and undisposed of. 
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5. Taking* the said report paragraph by paragraph this 
defendant presents the following exceptions | thereto: 

a. The first twelve paragraphs of the Spebial Master’s 
report appear to correctly outline the history of this case, 
with the exception of an error in paragraph "i referring to 
an order dated March 29, 1928. Xo such order was passed 
by this Court. An order dated March 29, 192b, is found in 
the record and whetlier tlie date of the said or(}ler is a typo¬ 
graphical error or not this defendant is not | advised. If 
the date of the said order is material she objects to the said 
order. | 

h. She excepts to all of paragraphs Ij.*!, 14, 15, 16, 
66 17, and 18, for the reasons that the samej are too gen¬ 

eral and do not specifically fasten any ^ault whatso¬ 
ever upon this defendant. Xowhere is it clainiied in any of 
the said paragraphs that this defendant hadj anything to 
do whatsoever with the situations alluded toi in the said 
paragraphs, or that she was responsible for the same. No¬ 
where does it appear that this defendant rec(jnved any of 
the sum of money in question or was responsible for the 
same, and as stated in her general exceptionsj, there is no 
charge in the bill of complaint of any kind ai^^inst her in 
this connection. | 

r. With reference to paragraphs 19, 20, 21 j and 22 this 
defendant says that the same are too general apd indefinite 
in that they do not show on what basis thi^? defendant 
jointly with John Brosnan as being liable for any sums 
whatsoever. From one of the carbon copies (jxamined by 
this defendant it appears that her name was kidded to the 
last line of paragraph 21 after the completion of the re¬ 
port and as an afterthought on the part of jthe Special 
blaster. She excepts to the disallowance fori reasonable 
wage due her for the time actually spent by her las an officer 
of the Company. j 

d. This defendant excepts to the findings contained in 
paragraph 23 in so far as it is held that shejis liable to 
the receivers in any sum whatsoever. She was not charged 
in any of the pleadings with misappropriations qf the funds 
or any other malfeasance, and if any funds caijne into-her 
custody as an officer of the corporation they cajne into her 
custody lawfully and she accounted for the sarhe in every 
respect. I 
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e. The Special Master erred in assessing damages of any 
kind against this defendant in paragraphs 24 and 25. This 
defendant was not responsible for a shrinkage of the 

67 debits of the said corporation. While it is true that 
the debit has decreased since the litigation has been 

pending in this Court for over four years, the decrease is 
a natural consequence of such litigation. Tlie attention of 
the Court is resi)ectfully called to the ])etition tiled herein 
on the 25th day of Jnius lb2S, of the Receivers to sell the 
business, in which .said re])ort the Receivers (piestioned the 
future value of the del)it of the said corporation, and this 
defendant was not in anywise res])onsible for a depreciation 
of the debit. She also respectfully calls the attention of the 
Court that bv its own orders this Court authorized the for- 
mer Receivers of this corporation to sell the Danville debit 
for approximately seven times its weekly value so that the 
conclusion of the S})ecial .Master that the weekly debit was 
worth thirty times its weekly value is preposterous and 
bevond all reason. 

/. With reference to the remaining paragraphs of the 
said report, this defendant excepts to any assessment 
against her for the Special .Master^'^ fee in the sum of Two 
Thousand Five Hundred ($2,500.00) Dollars. Without rati¬ 
fying or excepting to the amount of Two Thousand Five 
Hundred ($2,500.00) Dollars claimed by the Special Master, 
this defendant says that the charge against her is unjusti¬ 
fied and not supported by the evidence. 

6. In conclusion this defendant excepts to all of the Spe¬ 
cial Master's report in so far as any liability is endeavored 
to be fixed upon her, on the ground that the proceedings are 
illegal and unconstitutional, and it is an endeavor on the 
part of the plaintiffs and the Special Master to deprive her 
of property without due process of law; that she is entitled 
to a jury trial in all (piestions of damages and other 

68 elements contained in the said report; that she has 
been denied a jiu-y trial in accordance with the rules 

of this Court and the Special blaster arrogated unto him¬ 
self the power of assessing damages without any regard to 
the rules of law and equitv in such case made and provided. 

‘ * EUNICE V. AVERY. 

District of Columbia, ss : 

Eunice V. Avery, being first duly sworn according to law, 
on oath deposes and says that she has read the aforegoing 
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exceptions by her subscribed and knows jtlie contents 
thereof; that the exceptions are not filed forj a delay, and 
that the allegations and facts in the said excepjtions are true 
to her best knowledge and belief. I 

KUXTCE t. AVEEY. 

i 

I 

Subscribed and sworn to before me this j 30th day of 
August, 1928. 

^ [seal.] ADELAIDE SPKEOKELilYER, 

Nofarif Publicy D. C. 

I 

I 

District of Columbia, ss : | 

i 

Godfrey L. Mnnter, being first duly swornj according to 
law, on oath deposes and says that he is of counsel herein 
for Eunice V. Avery, who has signed and jjicknowledged 
the aforegoing exceptions; lhal in the opinion jof this affiant 
the matters of law stated in the said exceptions are 
69 well founded in law. ! 

GODFREY L. jMUNTER. 

I 

Subscribed and sworn to before me this 130th day of 

August, 1928. I 

[notarial seal.] ADELAIDE SPRECKEjLMYER, 

Notary PiihliCy D, C. 

\ 

j 

Decree, I 

! 

Filed November 5, 1928. | 

i 

« • • • • • i • 

j 

i 

This cause is before the Court upon exceptions filed 
to the Special Master’s report, which report Was made and 
returned to the Court undei* two separate refeirences in the 
above entitled cause. That is, reference of ^Ifay 27, 1927, 
and February 16, 1928, wherein the Special | Master was 
directed to ascertain and report to this Court ithe damages 
under a certain supersedeas bond given in this| cause by the 
Metropolitan Casualty Insurance Company, a jcorporation; 
and damages to the Receivers of the Provident! Relief Asso¬ 
ciation, as more particularly set forth in sa[d orders of 
reference, the exceptions filed thereto by th^ defendants 
Eunice V. Avery and John Brosnan, Jr., and! the motions 
of the original plaintiffs to strike said exceptions from the 
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record, and to confirm tlio S])ecial '>.faster’s report, upon the 
ground stated in said respective motions; and after argu¬ 
ment by counsel for the respective parties to these several 
motions and exce])tions, and after due consideration of the 
same by the C'ourt, and the Coui-t being of the opinion that 
the exceptions should be overruled and the Special Master’s 
rejioi't conlirmed; 

70 It is, this oth day of Xov., A. D. 1928, 

Ordered and decreed that said exceptions and (*ach 
of said exceidions to the Special Master's report covering 
the two references in said cause, be and the same hereby 
are overruled, and the said report is lierebv confirmed. 

(h) That judgment is hei'eby decreed in favor of the 
original plaintiffsi ('’atherine A. Vernon, Julia Meinberg 
and W. Gwvnn Gardiner, and the receivers in this cause 
Josepli Button and Henry 1. Quinn, against the defendants 
^letropolitan Casualty Insurance Company, a corporation, 
John Brosiian, Jr„ and Eunic(‘ V. Avery, in the full sum 

of Twentv-seven thousand seven hundred thirtv-six and 

• « 

72 MOO ($27,736.72) dollars, exce])t that the supersedeas 
bond of the Metropolitan Casualty Insurance Company 
being liinit(*d to Twenty-five thousand ($25,000.00) dollars, 
the judgment against said corporation is hereby limited to 
the amount of its supersedeas bond, plus interest from the 
date of the Special.Master’s report, to wit, August 18, 1928. 

(r) Tliat judgTngnt is hereby decreed in favor of the 
original plaintiffs, (’atherine A. Vernon, Julia Meinberg 
and AV. Gwvnn Gardiner, and the receivers in this cause 
Joseph Button and Henry I. Quinn, against John Brosnan, 
Jr. and Eunice V. Avery, in the further and additional sum 
of Ten thousand eight hundred sixty-five and 70/100 ($10,- 
865.70) dollars, with interest thereon from the date of the 
filing of said report, to wit, August 18, 1928. 

((J) That the costs of the proceedings before the Special 
blaster, including the sum to be paid to the Special blaster 
for his services rendered in said cause, are herebv decreed 
in favor of the original plaintiffs, Catherine A. Ver- 

71 non, Julia Meinberg and AV. Gwynn Gardiner, and 
the receivers in this cause Joseph Button and Henry 

I. Quinn, and against the defendants, John Brosnan, Jr., 
Eunice V. Avery, Nellie Brosnan, Irene AIcCarthy, and Alet- 
ropolitan Casualty i Insurance Company, a corporation, to 
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be taxed by the Clerk ef this Court, and j[?xecution may 
issue thereon as at law. | 

Bv the Court: | 

WILLIAM HITZ, 

Justice. 

Appeal to the Court of A])])eals noted by r|Iohn Brosnan, 
Jr., Eunice Averv, et al. I 

I W. H. 

I 

i 

Supersedeas bond tiled at $40,0()0, cost boiM $100. 

! W. H. 

i 

Order to Prosecute Appecd Without Prepaijhieul of Costs. 

I 

Filed Xovember ‘28, 1928. | 


This matter is before the Court on i)etitioil and affidavit 
of Eunice V. Averv wherein it is recited thht due to her 
poverty the said Eunice V. Avery is unabl^* to give the 
necessary undertaking for costs and to pretpay the costs 
incident to her ap])eal from a decree of this C'ourt entered 
as of Xovembei* 5th, 1928, and after due consideration of 
the same by the Court, it is this 28 day of Xo^mber, 1928, 
Ordered and decreed that the said EuniceiV. Avery be 
allowed to proceed with her appeal frqm the decree 
72 dated Xovember 5tli, 1928, to the Court of Appeals, 

without the giving of an undertaking (or costs and 

1 

without the prepayment of the costs incident t|o the appeal. 
By the Court: | 

WILLIAM PITZ, 

I Justice. 

I 

Motion to Strike Orders of Forma Pat^peris. 

\ 

Filed December 1, 1928. j 


Come now Catherine A. Vernon and Julia Weinberg, by 
W. Gwynn Gardiner, their counsel of record in said cause, 
and by W. Gwynn Gardiner in proper person, a|id by Henry 
I. Quinn and Joseph Button, Receivers of the pourt in the 
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above entitled cause, and move this Court to strike from 
the files of the Court, or to enter an order in said cause, 
cancellini»‘, setting'aside and (h‘<*larinii: of no legal effect two 
certain orders entered in said cause, authorizing and per¬ 
mitting two of the defendants in said cause, namely, John 
Brosnan, Jr. and Kunice V. Avery, to proceed in forma 
pauperis, and without the j)repayment of costs, or the giv¬ 
ing of a bond in said cause, and for grounds therefor, say: 

(1) That lh(‘ said orders and each of them were entered 
in said cause without notice to the plaintilfs in said cause, 
or the receivers of the Court, or the attorney for the re¬ 
ceivers of the (^ourt, contrary to the Rules of this Court, 
which require notice to be given in all such cases. 

(2) That the said orders and petitions were presented to 
the Justice who signed them without advising said 

73 Justice that under some arrangement or agreement 
or understanding had among tlie judges all of the 
equity causes involving tlie controversies of the Brosnans 
known as eipiity numbers 4(),r).")9; 43,782; 45668; 46,630 and 


Admn. Xo. 24027, were transferred to Mr. Justice Hitz who 
sat and determined the same during the winter and spring 
of 1927 and 1928, and he has |)assed upon all of these orders, 
heard and considered all motions in these causes and all of 
them, since the fall of 1927, including the summer vacation 
period of 1928 and the fall of 1928 u]) to the time of the 
signing of these two orders. 

(3) That these motions were i)resented to the Justice 
who signed them, and the orders were signed by the justice, 
without the justice being advised that similar application 
had been made by the said ]>ersons so petitioning this court, 
namely, John Brosnan, Ji*. and Kunice V. Avery, to the 
Court of Ap])eals of the District of Columbia, and that the 
said apjJications had been denied by the Court of Appeals 
of the District of Columbia after the application had been 
served upon opposing counsel, answers filed thereto, and 
consideration of the Court given to the said petition and 
answers; and further that said applications had been re¬ 
newed in the Court of Ap]>eals for rec'onsideration of the 
action of the Court, and that these had likewise been denied 
by the Court of Appeals. And further that the Supreme 
Court of the United States had been asked to hear and 
correct the action of the Court of Appeals, and had like- 
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wise declined. That the petitions and the prders should 
have been presented to the Justice of the Sup]j*eme Court of 
the District of Columbia who had heard and determined this 
case on its merits and who had signed the decree now being 
complained of in the appeal in which these orders have 
been signed. 

74 And for other and additional reasons and grounds 
and facts as shown upon the face of thi pleadings. 

W. GWYNN GARDINEiR, 

In Proper Person and as Altorney 

for Plaintiffs and Receivers, 

To Howard F. Costello, Esq., 918 F St. N. jW., Attorney 
for John Brosnan, Jr., and Godfrey Muntei!*, Mills Bldg., 
Attorney for Eunice V. Avery: I 

Please take notice that the above motion i and affidavit 
supporting same will be presented to the Equilty Court, Mr. 
Justice Gordon presiding, on Friday next pec. 7 at 10 
o’clock A. M. or as soon thereafter as counsel |can be heard. 

W. GWYNN GARDINER. 

i 

i 

Copy of above motion and affidavit and nqtice accepted 
this 1st dav of December, 1928. ! 

HOWARD F. COSTjELLO, 
PAULINE BRESNAHAN, 

For Godfrey \L. Hunter. 

1 

District of Columbia, ss : 1 

I 

I, W. Gwynn Gardiner, on oath depose ai^d say that I 
am counsel of record and in fact for Catherine Vernon and 
Julia Meinberg, two of the original plaintiffs in this cause; 
and that I appear in proper person representing myself 
as one of the plaintiffs in said cause; and th^t I am like¬ 
wise counsel for Henry I. Quinn, a, member j of this Bar, 
and Joseph Button, Commissioner of Insurance and Bank¬ 
ing of the State of Virginia, who were heretofore ap- 

75 pointed as receivers of the Provident jRelief Asso¬ 

ciation in said above entitled cause, anji are admin¬ 
istering the affairs of this corporation as receivers of this 
Court, they having qualified as such receivers under the 
terms of the decree appointing them. | 

4r-4917a I 
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Deponent says that he is advised by his clients that they 
had no notice of any intention to petition the Court as 
was done by the defendants John Brosnan, Jr., and Eunice 
V. Avery, wherein the Court was asked to permit and au¬ 
thorize an appeal ^from the decree of Judire Hitz entered 
in said cause on November 5th, 1928, in forma pauperis; 
and that they had no notice of any such petition being 
filed or presented to the Court, nor had they, or any of 
them, any notice of the action of the Court in signing the 
orders until the same were brought to the attention of 
counsel (deponent) on Wednesday morning, notice of the 
order having appeared in the Washington Post ‘‘Legal 
Record” as to John Brosnan, Jr., and no notice as to the 
application or order of Eunice V. Avery until today (Fri¬ 
day) November 30th, 1928, which was brought to the at¬ 
tention of counsel (deponent) in the same manner, namely, 
by appearing in the Legal Record, of the Washington Post. 

And deponent says upon information and belief, which 
information was furnished bv his clients, that no notice 
was served upon them or given them in any manner, of the 
intention of filing any such petitions, or the fact of the 
filing of any such petitions, or of the intention to present 
orders, or of the presenting of orders. 

Deponent further says that the final decree in this cause 
was signed by Mr. Justice Hitz, an Associate Justice of 
the Supreme Court of the District of Columbia; that an 
appeal was taken from said decree to the Court of 
76 Appeals upon, giving of a cost bond by the said John 
Brosnan, Jr. and Eunice V. Avery; that the appeal 
was prepared and filed in the Court of Appeals; that be¬ 
fore the thirty days vdthin which the deposit should be 
made for the printing of the record, an application was 
filed by John Brosnan, Jr. and Eunice V. Avery, the same 
parties who have filed the petitions in this cause and ob¬ 
tained these orders, asking to proceed in forma pauperis, 
using in effect the same language as used in the petitions 
now before the Court for its consideration; that the said 
petitioners were required to serve notice on deponent as 
counsel of record for the appellees and that notice was 
served, a copy of the petition was served, and that an an¬ 
swer was made thereto and the same was considered bv the 
Court of Appeals, action was had by the Court of Appeals 
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denying and refusing tin* right of the said Jiohn Brosnan, 
Jr. and Eunice V. Averv% or either or botli of them, to 
print said record or to proceed in forma pj^uperis; that, 
thereafter, the said two parties petitioned th^ Court to re¬ 
consider its action, and this was denied. ; 

Deponent says that there being only a cosjt bond given, 
the Special Master appointed by the Court pipoceeded with 
consideration of the evidence under the reference in said 
final decree, and thereafter returned his i^jeport to the 
Court, which found against the said John Brosnan, Jr., 
and Eunice V. Avery and the Metropolitan |Casualty In¬ 
surance Company (who gave a supersedeas ibond from a 
prior decree in said cause). The findings against said par¬ 
ties being as against the Bonding Company ini the full pen¬ 
alty of the supersedeas bond, and as against tl^e defendants 
John Brosnan, Jr. and Eunice V. Avery, in ja sum in ex¬ 
cess of Thirty-eight thousand ($38,000.00) dollars. Ex¬ 
ceptions were filed in said cause by the said John 
77 Brosnan, Jr. and Eunice V. Avery to i said Special 
Master’s finding and report, that said exceptions 
were argued and considered bv the Court, hnd a decree 
entered by the Court on November 5, 1928, overruling the 
exception and affirming the auditor or Special | Master’s re¬ 
port in full, which order so overruling the exjceptions and 
approving the Special Master’s report, carried with it an 
additional decree against John Brosnan Jr.j and Eunice 
V. Avery, the Bonding Company and others ^or the costs 
in said cause. No appeal was perfected by |the bonding 
company, although tliey noted an appeal. N^ appeal was 
perfected by any of the other defendants exqept that the 
orders complained of were obtained on behalf of John 
Brosnan, Jr. and Eunice V. Avery. j 

Deponent says that if the Court deems it piioper or nec¬ 
essary, he shall be glad to file with the Court 4 copy of the 
answer to the petition of John Brosnan, Jr. | and Eunice 
V. Avery in the Court of Appeals, but believing that the 
first question here to be considered by the Couiit is whether 
or not it had any authority to enter the orders, that that 
question should be first considered and determined and thus 
said answer being lengthy, is not filed herewith. 

And further deponent sayeth not. I 

W. GWYNN GAjRDINER. 
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Subscribed and sworn to before me this 1st day of De¬ 
cember, A. D. 1928. 

[notarial seal.] FRED P. MYERS, 

Notary Public^ D. C. 

78 Order Overruling Plaintiffs^ Motion to Dismiss. 

Filed December 21, 1928. 


This cause is to be heard further upon the petition 
filed herein on the 13th day of December, 1928, by the 
plaintiffs in further support of their motion to vacate the 
order passed herein on November 28th, 1928. permitting the 
defendant Eunice V. Avery, to proceed with her appeal 
in this Court in forma pauperis, and upon consideration 
of the said petition with the several exhibits thereto an¬ 
nexed, and the testimony of the witnesses adduced in open 
court it is this 21st day of December, 1928, 

Adjudged and ordered that the said petition of the plain¬ 
tiffs be, and the same is hereby dismissed, this over the 
objections of the plaintiffs and receivers of the Court in this 
cause and with exceptions allowed them to the signing of 
this order and the order overruling their motion to strike 
out the order of this Court of November 28th, 1928, allow¬ 
ing Eunice V. Aper\’ to proceed in forma pauperis because 
of the signing of said order without notice to them or any 
of them. 

Bv the Court: 

WILLIAM HITZ, 

Justice. 


Memorandum. 


January 14, 1929.—Undertaking on appeal $100.00 ap¬ 
proved and filed. 

79 Assignment of Errors. 

Filed January 15, 1929. 

Comes now Eunice V. Avery, one of the defendants 
herein, and says that the Court erred in the following re¬ 
spects : 
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1. In signing the decree of February 16,! 1928. 

2. In overruling on November 5th, 1928, the following 

exceptions of this appellant to the Special blaster’s Ke- 
port: I 

a. This defendant again respectfully calls the attention 
of tliis Honorable Court to the fact that in the original bill 
of complaint filed herein on May 20th, 1926| and in the 
amended bill of complaint of May 21st, 19261, no charges 
of any kind are contained against her. Her power to act 
as an officer of the Provident Relief Associatit)n has never 
been questioned or attacked in any pleading jfiled in this 
cause, and she therefore says that any findings against 
her contained in any of the decrees herein pa'psed against 
her are illegal and void, in that they are not based on any 
allegations contained in any of the pleadings^ 

h. She excepts to all of the Special Masteij’s report in 
so far as it refers to her, because said repotrt is incom¬ 
plete and indefinite in that it does not state fpr what rea¬ 
sons and on what grounds any findings are iiiade against 
her jointly with the defendant Brosnan. No separate find¬ 
ing is made in the said report with reference to this de¬ 
fendant and the Special Master had no power Jn law what¬ 
soever to state an alleged joint amount betwten her and 
the said defendant Brosnan. Her interests in ihe said cor¬ 
poration are only to the extent of the undisputed owner¬ 
ship of one (1) share of stock, and the Special Mas- 
80 ter does not make, in any of the paragraphs of his 
said report, any statement or basis uppn which he 
purports this defendant to be liable in the fabulous sums 
referred to in paragraphs 23, 24, 25, and 26 of |his said re¬ 
port. I 

c. She excepts to all of the said report because neither 
she nor lier attorney were furnished a copy bf the said 
report, although demand was made upon the Special Mas¬ 
ter for the same, although all the other counsel both local 
and out of town appear to have received copies. From 
this failure on the part of the Special Master to furnish 
her with a copy of a report it is manifest that h^ considered 
her connection with this litigation merely incidental. 

d. She again respectfully urges upon the Coilirt that the 
Special Master had no power and authority to pjroceed with 
the reference under the decree passed herein bn the 16th 


I 
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day of February’, 1928, it being a fact that this defendant 
noted an appeal from the said decree, which appeal is now 
pending and undisposed of. 

e. Taking the said report paragraph by paragraph this 
defendant presents the following exceptions thereto: 

A. The first twelve paragraphs of the Special Master’s 
report appear to correctly outline the history of this case, 
with the exception of an error in paragraph 2 referring to 
an order dated March 29, 1928. No such order was passed 
by this Court. An order dated March 29, 1926, is found in 
the record and whether the date of the said order is a typo¬ 
graphical error or not this defendant is not advised. If 
the date of the said order is material she objects to the 
said order. 

B. She excepts to all of paragraphs 13, 14, 15, 16, 
81 17, and 18, for the reasons that the same are too gen¬ 

eral and do not specifically fasten any fault whatso¬ 
ever upon this defendant. Nowhere is it claimed in any of 
the said paragraph that this defendant had anything to do 
whatsoever with the situations alluded to in the said para¬ 
graphs, or that she was responsible for the same. Nowhere 
does it appear that this defendant received any of the sum 
of money in question or was responsible for the same, and 
as stated in her general exceptions, there is no charge in 
the bill of complaint of any kind against her in this con¬ 
nection. 

C. With reference to paragraphs 19, 20, 21 and 22 this 
defendant says that the same are too general and indefinite 
in that they do not show on what basis this defendant 
jointly with John Brosnan as being liable for any sums 
whatsoever. From one of the carbon copies examined by 
this defendant it appears that her name was added to the 
last line of paragraph 21 after the completion of the re¬ 
port and as an afterthought on the part of the Special 
Master. She excepts to the disallowance for reasonable 
wage due her for the time actually spent by her as an officer 
of the Company. 

1>. Tins defendant excepts to the findings contained in 
paragraph 23 in so far as it is held that she is liable to 
the receivers in any sum whatsoever. She was not charged 
in any of the pleadings with misappropriations of the funds 
or any other malfeasance, and if any funds came into her 
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custody as an officer of the corporation they (j?ame into her 
custody lawfully and she accounted for the stole in every 
respect. I 

E. The Special Master erred in assessing damages of 
any kind against this defendant in paragra^s 24 and 25. 

Tliis defendant was not responsible for a shrinkage 

82 of the debits of the said corporation. I While it is 
true that the debit has decreased since jthe litigation 

has been pending in this Court for over four years, the de¬ 
crease is a natural consequence of such litigation. The 
attention of the Court is respectfully called tp the petition 
filed herein on the 25th day of June, 1928, of fJie Receivers 
to sell the business, in which said report the Receivers 
questioned the future value of the debit of [the said cor¬ 
poration, and this defendant was not in anywise respon¬ 
sible for a depreciation of the debit. She alsi respectfully 
calls the attention of the Court that by its own orders 
this Court authorized the former receivers of Ithis corpora¬ 
tion to sell the Danville debit for approxijnately seven 
times its weekly value so that the conclusion (|f the Special 
Master that the weekly debit was worth thirty times its 
weekly value is preposterous and beyond all reason. 

F. With reference to the remaining paragraphs of the 
said report, this defendant excepts to any assessment 
against her for the Special Master’s fee ip the sum of 
Two Tliousand Five Hundred ($2,500.00) Dqllars. With¬ 
out ratifying or excepting to the amount of Tjwo Thousand 
Five Hundred ($2,500.00) Dollars claimed hf the Special 
Master, this defendant says that the charg^ against her 
is unjustified and not supported by the evidence. 

/. In conclusion this defendant excepts to ajl of the Spe¬ 
cial [Master's report in so far as any liability is endeavored 
to lie fixed upon her, on the ground that thd proceedings 
are illegal and unconstitutional, and it is an | endeavor on 
the part of the plaintiffs and the Special Mastjer to deprive 
her of property without due process of law;; that she is 
entitled to a jury trial in all question^ of damages 

83 and other elements contained in the sai4 report; that 
she has been denied a jury trial in accordance with 

the rules of this Court and the Special Mast'er arrogated 
unto himself the power of assessing damagesi without any 
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regard to the rules of law and equity in such case made 
and provided. 

3. In other respects apparent of record. 

GODFREY L. MUNTER, 
Attorney for Eunice F. Avery, 

Designation of Record, 

Filed December 29, 1928. 


Comes now Eunice V. Avery, one of the defendants 
herein and designates the parts of the record which she 
desires to have included in the transcript, said parts being 
considered sufficient for the determination of the questions 
raised on appeal, namely: 

1. Amended bill of complaint, filed May 20,1926, vfith ex¬ 
hibits to original bill. 

2. Order appointing Receivers, filed June 18, 1926. 

3. Decree filed February" 16, 1928. 

4. Order of reference, filed April 16, 1928. 

5. Report of Special Master, filed August 18, 1928. 

6. Separate exceptions to Master’s Report, filed August 
30,1928. 

7. Final Decree, filed November 5, 1928. 

8. Order permitting Eunice V. Avei^^ to proceed in forma 
pauperis, filed November 28, 1928. 

9. Motion of plaintiffs to vacate order of November 28, 

1928. 

84 10. Final order of December 21, 1928, overruling 

motion to vacate order of November 28, 1928. 

11. The assignment of errors. 

12. This designation. 

GODFREY L. MUNTER, 
Attorney for Eunice V. Avery. 

Copy of the foregoing designation of record received this 
29 day of Dec., 1928, but objection is made to the filing be¬ 
cause more than 15 days have elapsed since order allowing 
the appeal. 

W. GWYNN GARDINER, 

Attorney for Plaintiffs, 
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85 Motion to Dismiss Bill of Complaint an^ Rule 

to Show Cause, \ 

\ 

Filed.May 25, 1926. j 

I 

# * ♦ * # # I # 

I 

Now come the defendants, the Provident Relief Associa¬ 
tion, a Corporation, John Brosnan, Jr., Eiinijje V. Avery, 
Irene McCarthy and Nellie Brosnan, by FrankjR. Reid and 
W. Bissell Thomas, their attorneys, and movie to dismiss 
the plaintiffs’ Bill of Complaint herein and the Rule to Show 
Cause why a receiver of the defendant, the Pi-ovident Re¬ 
lief Association should not be appointed, because the plain¬ 
tiffs have no such interest in or to the matters and things 
in their Bill of Complaint set forth, as entitle jthem to any 
relief in the premises, and ])ecause the matters and things 
ill the plaintiffs’ Bill of (/oniplaiiit set forth Ijave iieen, as 
will appear from the Bill of Comjilaint and |the exhibits 
thereto, fully litigated, and are and for a lohg time have 
been res judicata, and because the Bill of Com|)laint herein 
fails to state anv grounds of equitable relief, i 

FRANK R. REID, 

W. BISSELL THOMAS, 

•I » 

Attorneys for ProvirJent Reliff Assn^n, 
John Brosnan, Jr., Eunice\y. Avery, 
Irene McCarthy, and Nellie Brosnan. 

! 

86 Menioranfhim on Snhmission Afler Hekrinq on the 

. ■ I 

Motion of All the Defendants, Exceptiny the De¬ 
fendant the National Savings and Trust Conipany, to Dis¬ 
miss the Bill of Complaint and the Rule to Shoie Cause 
Issued thereon. | 

i 

i 

Filed June 4, 1926. 

I 

* * « # # # I # 

I 

The grounds of the pending motion to dismiss are alleged 
therein as follows: ! 

j 

“Because the plaintiffs have no such interestj in or to the 
matters and things in their bill of complaint ^et forth, as 
entitle them to any relief in the premises, and;because the 
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matters and things in the plaintiffs’ bill of complaint set 
forth have been, as will appear from the bill of complaint 
and the exhibits thereto, fully litigated, and are, and for a 
long time have been, rrs jndicata, and because the bill of 
complaint herein fails to state anv grounds of equitable re¬ 
lief.” 

The bill of complaint in this case alleges, among other 
things, that two of the plaintiffs, Catherine Vernon and 
Julia IMeinberg, have an ecpiitable interest in 498 shares 
of the capital stock of the defendant Provident Relief As¬ 
sociation, as heirs at law and next of kin of the late John 
Brosnan, Sr., the legal title to which is vested in the defend¬ 
ant The National Savings and Trust Company, as adminis¬ 
trator d. b. n. of the Kstate of said John Brosnan, Sr.; that 
the plaintiff Gardiner is vested with the legal title, by virtue 
of assignments set out in the bill, of 497 additional shares 
of the said capital stock of the defendant association, the 
same having been derived from the defendant John Bros¬ 
nan, Jr., and which, were originally owned by him; and that 
Gardiner also claims by the same assignments an equitable 
interest in the aforesaid 498 shares forming the assets of 
the estate of John Brosnan, Sr. It further a])pears from 
the bill and its accompanying exhibits made a part thereof 
that the total capitalization of the defendant association 
is $25,000, represented by one thousand shares of the 
87 par value of $25 ])er share, all of which were issued, 
and held as follows: Estate of John Brosnan, Sr., 
498 shares; the plaintiff Gardiner as assignee of John Bros¬ 
nan, Jr., 497 shares: one Thomas Bramhall, 4 shares; and 


the defendant Averv, 1 share. 

John Brosnan, Sr., left six heirs at law and next of kin, 
the idaintiffs Catherine Vernon and Julia Meinberg the 
defendants John Brosnan, Jr., Irene .McCarthy, and Nellie 
Brosnan, and Marv Bramhall, the latter a non-resident of 
the District of Columbia, and who is not named as a party to 
this suit. It further a|)pears from said bill that the de¬ 
fendant association has suffered an impairment of the value 
of its capital stock'of $1()7,(K)0; and in addition that there 
are debts and claims against said association unpaid and 
overdue totalling $29,000, and also the interest on a first 
mortgage, or deed of trust, upon the office building of the 
defendant association situated in the District of Columbia, 
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and the principal and ini crest of a second mortgage or deed 
of trust thereon, but the amounts of principal and interest 
of these two mortgages or deeds of trust aije not stated. 
The bill further allei>:es that the association lias no monev 
and no assets excepting tlio following: $l(),0()(i in bonds de¬ 
posited with the Treasury of the State of Vilrginia, which 
cannot be resorted to until all the obligatiojis on all the 
policies issued by said Association in said StAte have been 
satisfied; an equity in the said ollice buildingiof said asso¬ 
ciation valued at from $10,()(K) to $25,000; a siiiall property 
on “IM” Street in the District of Columbia, j worth about 
$2,750; and a small piece of real property in |Virginia, the 
value of which is unknown, but u|)on informatijoii and belief 
is not in excess of $1,000; and the bill charges therefore 
that the Association is insolvent and has no assets 
88 or property from which to |)ay the afoiiesaid indebt¬ 
edness, not including the loss or impairiment of cap¬ 
ital value. The bill further alleges on information and be¬ 
lief that a receiver of the defendant associatioij for its busi¬ 
ness (*arried on in the State of Vii’ginia has bejen appointed 
i)y an appropriate Court in that State, the receiver being 
one Joseph Button, the Commissioner of Insurance of the 
State of Virginia, and that this took effect on .Vay 20, 1926. 
The bill further alleges that the Siiperintend(^nt of Insur¬ 
ance of the District of Columbia has suspended the license 
of the defendant association to do business in jthe District, 
this suspension operating to prevent the issiujince by said 
association of any new policies or cert ideates Of insurance, 
tliis being the business of said association, butj that collec¬ 
tions mav continue to be made bv the associatioii on old con- 
tracts of insurance now in force. It alleges aetjs of miscon¬ 
duct on the part of defendant John Brosnan, jjr., with re¬ 
spect to the defendant association and its management; 
that -said John Brosnan, Jr., had been president and a di¬ 
rector of the association, but alleges that he leased to be 
such upon parting with his interest in the cai)|tal stock of 
the association. It further alleges that the habits of said 
John. Brosnan, Jr., are such that what businesi| there is of 
the association is being injured and destroyed,!and will be 
totally destroyed by his alleged unwarrantabjle and con¬ 
tinued assumption of office of president of said jassociation, 
and it avers that to avoid total destruction of th^ business of 
the association it is essential that the Court t^ke jurisdic- 
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tion in the premises, appoint a receiver and dispose of the 
business of said association without delav. 

The bill, in addition to the prayer for process, 

89 prays for the rule which was issued, for the appoint¬ 
ment of a receiver for the association or that, if it 

be found not to be a corporation, the receiver be appointed 
for the business and assets standing in the name of said 
association, and for injunctive relief against the defend¬ 
ants Brosnan, Jr., and Avery, and a prayer for general re¬ 
lief. The defendant The Xational Savings and Trust Com¬ 
pany, in an answer to the amended bill and rule to show 
cause, admits the ownership by the Estate of John Bros¬ 
nan, Sr., of 498 shares of the capital stock of the defendant 
association, as set out in the bill, and admits that it is the 
administrator d. b. n. of the Estate of John Brosnan, Sr., 
and that it has in its possession the 498 shares mentioned. 
But the averments in this answer are not of present im¬ 
portance. 

Briefs have been filed on behalf of the motion bv the 

ft' 

defendants making it, and on behalf of the plaintiffs; and, 
while these defendants very earnestly contend that no case 
for equitable inteiqiosition such as is sought is made by the 
bill, the Court is of the opinion that as the motion admits 
facts sufficiently pleaded, for fhe purposes of the motion, 
there is, by the facts pleaded and thus admitted, presented 
the case of a domestic corporation of the District of Colum¬ 
bia which has become insolvent, part of its assets and busi¬ 
ness being in the liands of a receiver in another jurisdic¬ 
tion, and its right to do business for which it was incor¬ 
porated in the District of Columbia suspended by the action 
of the Superintendent of Insurance of the District. What¬ 
ever force there mav be in other contentions made on behalf 

ft 

of the motion with rhspect to other averments or allegations 
of the bill of complhint, and without pausing to discuss or 
distinguish legal principles discussed in the oral arguments 
and in the briefs of the parties, it is reasonably clear 

90 that a prhna facie case is made out by the bill of in¬ 
solvency of the defendant association, requiring ac¬ 
tion by the Court siicli as is prayed for by the bill, to con¬ 
serve and protect what remains of the assets and business 
of the association in the interest of its creditors and claim¬ 
ants and to wind up its affairs, if the latter course is found 
necessary. 
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For the foregoing reasons, the motion to dismiss the bill 
of complaint and to discharge the rule must |be overruled, 
and an order to this elTect will ])e settled and signed on 
notice. I 

F. L. SIDjDONS, 

I Justice, 

June 4, 1926. | 

I 

Ansiver to Rule to SJnnr Caitse\ 

I 

Filed June 8, 1926. j 

! 

* * * # # I « 

I 

t 

I 

Now come the defendants, the Provident |Relief Asso¬ 
ciation, a corporation, John Brosnan, Jr., Fupice V. Avery, 
Irene McCarthy, and Nellie Brosnan, and, sj^ving and re¬ 
serving to themselves all rights to them accruing by rea¬ 
son of the manifold errors and insufficiencies of the 
amended bill and the order to show cause wliv a receiver 

I 

for the defendant Provident Relief Association should not 
be appointed, in answer to said rule to show cause, say: 

1. They admit the allegations of the first |j)aragraph of 
the amended bill. j 

2. They admit the allegations in pa^XST^aph 2 of 
91 the bill, except that they deny that tjie corporate 
existence of the Provident Relief Association is in 
question. These defendants say that it is ai corporation 
organized and existing under the laws of th(f District of 
Columbia. | 

3. These defendants admit the allegations qf paragraph 
3 of the bill but thev denv the materialitv of | the decrees, 

♦ •'1 7 

Exhibits A and B, therein mentioned. i 

4. These defendants admit the facts but denv the rele- 

I •' 

vancy or materiality of the matters in paragraph 4 of the 
amended bill set forth. | 

5. These defendants admit the allegations contained in 

paragraph 5 of said amended bill and in addition to the 
facts set forth in said paragraph 5 allege that the decree 
therein mentioned appointing managers of th^ defer.dant, 
the Provident Relief Association, was null aid void and 

' I 

was made without any jurisdiction, and that the action 
of the said managers in interfering with the business and 
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affairs of the said Provident Relief Association was an ille¬ 
gal trespass, and that during the period when the said 
managers were in control of the said business of the said 
Provident Relief Association thev so conducted the affairs 
of the said Association as to waste a large portion of its 
assets, diminisli its income more than fifty thousand 
($50,000) dollars, and jeopardize its solvency. And in this 
connection these defendants say that one of the plaintiffs 
herein, W. Gwynn Gardiner, was one of the said managers 
from April —,, 1925, until about the middle of October, 
1925, and that thereafter the said plaintiff Gardiner was 
the sole manager in full and complete charge of all of the 
affairs of the said Provident Relief Association until, to- 
wit, the 28th day of April, 1926. And these defend- 
92 ants aver that anv financial embarrassment now ex- 
isting in the affairs of the defendant, the Provident 
Relief Association, is due to tlie misconduct and negligence 
of the said W. Gwvnn Gardiner during the time he was 
in control of the business. 

6. Answering paragraph 6 of the amended petition these 
defendants deny that the Company is insolvent or that 
there is an impairment of the sum of one hundred and 
seven thousand ,($107,000) dollars, or that there is any im¬ 
pairment in the capital stock of the Company amounting 
to twenty-five thousand ($25,000) dollars. And further an¬ 
swering said paragraph 6 these defendants deny its rele¬ 
vancy or materiality in the present proceeding. 

7. Answering paragraph 7 these defendants deny that 
the defendant John Brosnan, Jr., signed, set over or trans¬ 
ferred to one Albert or to any one his right, title and in¬ 
terest in or to any of the shares of the Provident Relief 
Association and in this behalf these defendants say that 
a petition for the distribution of four hundred ninety- eight 
(498) shares of stock now in the hands of the defendant 
National Savings and Trust Company as Administrator d. 
b. n. of the Estate of John Brosnan, Sr., has been filed in 
this Court and that Mr. Chief Justice McCoy of this Court 
has announced his intention to order a distribution of this 
stock in ec|ual shares to all of the heirs of the said estate, 
including John Brosnan, Jr., and has announced his in¬ 
tention to disregard any claim that the said John Brosnan, 
Jr., has sold or transferred any of his interest in the stock 
belonging to said estate. 
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8. Answering paragrapli 8 of the said amended bill these 
defendants denv the allegations therein contaibed. 

• i 

9. As to paragraph 9 of said amended bill these 
93 defendants have no direct knowledge bpt they deny 

the relevancy or materiality of the matters and 

• • 

things in said paragraph contained, and in th|s connection 
sav that John Brosnan, Jr., is the owner of rc^cord of four 
hundred ninety-seven (497) shares of the capital stock of 
the defendant, the Provident Belief Associatioiji, now stand¬ 
ing in his name on the books, of the said Company, un¬ 
transferred and nnassi.gned. | 


10. These defendants admit the allegations jcontained in 

* i 

paragraph 10 of said amended bill. | 

11. Answering paragraph 11 of the amend|?d bill these 


defendants sav that thev have no knowled.ge !of the exact 


condition of the affairs of the Provident Belief, Association 
at the time the so-called illegally appointed manager was 
discharged and the proper officers of the said Provident 
Belief Association resumed control of its affairs. These 
defendants do know that a large amount of death claims 
had been allowed by the said illegally appointed manager 
to accrue and that the same were unpaid, and that the said 
illegally appointed manager had failed to pay the license 
fees due to the State of Virginia. They deny that there 
was due, outstanding, and unpaid any impairijnent of one 
hundred and seven thousand ($107,000) dollars- And in 
this behalf these defendants say that they toojv charge of 
the affairs of the defendant, the Provident Belief Asso¬ 
ciation, on, to-wit, April 28, 1926, and found] them in a 
chaotic condition; that the income of the said Provident 
Belief Association has been diminished during]the control 
of the said illegally appointed manager in excess of fifty 
thousand ($50,000) dollars; that the said manager had 
failed to exercise anv care in the conduct of the business 

•' j 

of the said Provident Belief Association; |that he had 
94 spent only a few minutes each week in and about its 

business and affairs and exercised no control of any 
kind over its collections and disbursements; that he had 
permitted a large amount of death claims as we)l as health 
and accident claims to accrue and that he had failed to pay 
the taxes on the real estate of the Company, occupied as 
its Home Office, whereby the same had been sold for taxes; 

i ' 
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and that tlie mismanagement and negligence of tlie plain¬ 
tiff, W. Gwynn Gardiner, as such illegally appointed mana¬ 
ger, was so gross and wanton that these defendants allege 
on information and belief that he, the said plaintiff, W. 
Gwynn Gardiner, was purposely attempting to wreck and 
ruin the business of the said Provident Relief Association 
so that he, the said plaintiff Gardiner, either by himself 
or in connection with associates, might force the true own¬ 
ers thereof to sell it to him at a nominal price. And in 
this behalf these defendants further allege that since they 
have taken over the conduct of the affairs of the defend¬ 
ant Provident Relief Association on April 28, 1926, the 
said Association has paid off in excess of three thousand 
($3,000) dollars of death claims which the said plaintiff, 
W. Gwynn Gardiner as such illegally appointed manager 
had permitted to accumulate and had failed to pay; that 
thev have increased the income of the said Association and 
that its affairs are now in far ])etter shape than they were 
at anv time during the incumbencv of the said Gardiner 
as such illegally appointed manager. 

12. Answering paragraph 12 and subdivision (a) thereof 
these defendants denv that the Provident Relief Associa- 
tion is in any way responsible for the item of two thousand 
($2,000) dollars therein mentioned. 

95 {h) Answering subdivision (b) of paragraph 12 

these defendants admit that there is a large amount 
of death claims due and unpaid but allege that all of them 
accrued during the management of the said illegally ap¬ 
pointed manager, W. Gwynn Gardiner, and that the said 
claims are being rapidly paid off; that in excess of three 
thousand ($3,000) dollars of them have already been liqui¬ 
dated. 

(c) Answering subdivision (c) of paragraph 12 these 
defendants say they have no knowledge of any current ob¬ 
ligations amounting to the sum of three thousand ($3,000) 
dollars and allege that if there are any such obligations out¬ 
standing they are the obligations of the illegally appointed 
manager, the plaintiff’, Gardiner, and not of the Provident 
Relief Association. 

(d) Answering subdivision (d) of the said paragraph 12 
these defendants deny that the capital stock of the com¬ 
pany is totally impaired or that it is impaired at all. 
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j 

(e) Answering subdivision (e) of the said paragraph 12 
these defendants admit that the taxes are du^ in the State 
or Virginia. And in this behalf these defeijidants allege 
that the said taxes were allowed to accrue byi the illegally 
appointed manager, the plaintiff, Gardiner. And on infor¬ 
mation and belief these defendants allege that the said 
illegally appointed manager, the plaintiff, Gardiner, per¬ 
mitted the said taxes to remain unpaid as d part of his 
plan to wreck the affairs of the defendant, the Provident 
Belief Association. | 

(/) Answering subdivision (/) of the sai^ paragraph 
12 these defendants admit that there are twol trusts upon 
the office building of the Company but allege that if either 
of the same is overdue it is due to thei fault of the 
96 illegally appointed manager, the plaintiff Gardiner. 

And in this behalf these defendants allege that the 
value of the equity in said office building ovcJ.r and above 
the first and second trusts amounts to the suijoL of twenty- 
four thousand five hundred ($24,500) dollaits, and that 
neither the holders of the first nor the second trust have 
made any demand or complaint to the regularly consti¬ 
tuted officers of the defendant, the Provident Belief Asso¬ 
ciation, since they resumed charge of its affairs on April 
28, 1926, when the said illegally appointed nianager was 
discharged. I 

(g) Answering subdivision (g) of the said paragraph 12 
these defendants denv that there is anv sum due the said 
illegally a])pointed managers but on the contrary these 
defendants allege that the said managers and especially the 
said illegally appointed manager, the plaintiff,| W. Gwynn 
Gardiner, is indebted to the defendant, the Provident Relief 
Association, in the sum of two hundred and fifj:y thousand 
($250,000) dollars, because of the damage whicji he has in¬ 
flicted upon the said defendant by his malicious, wanton 
and illegal acts. | 

13. Answering paragraph 13 of the said aiaended bill 
these defendants admit that the defendant, the Provident 
Relief Association, has on deposit in the State |of Virginia 
ten limusand ($10,000) dollars in bonds, dep<j)sited as a 
guaranty of policy obligations in that State. Thejy deny that 

5—4917a I 


1 
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their equity in the Home Office building amounting to 
twenty-four thousand five hundred ($24,500) dollars is in 
jeopardy. They allege that the value of the property on 
N Street is at least three thousand ($3,000) dollars, and 
that the value of the property in the State of Virginia is 
at least three thousand ($3,000) dollars, and these 

97 defendants deny that the defendant, the Provident 
Relief Association, is insolvent but allege that since 

the discharge of the illegally appointed manager, the ])lain- 
tiff, Gardiner, and since the properly constituted officers 
have resumed the control of its affairs it is being rapidly 
rehabilitated; its jobligations, all of which were incurred 
by the said illegally appointed manager, the plaintiff, Gar¬ 
diner, are being paid off; and if permitted to continue busi¬ 
ness without destructive and harassing and malicious liti- 
gation it \nll soon be in a prosperous and flourishing condi¬ 
tion. 

14. Answering paragraph 14 of the said amended bill 
these defendants say that John Brosnan, Jr., is the regu¬ 
larly constituted, elected and acting president of the defend¬ 
ant, the Provident Relief Association, and is now acting as 
such, properly and rightfully. 

15. Answering paragraph 15 of the said amended bill 
these defendants deny the allegations thereof and in this 
behalf allege that even if they were true they are irrelevant 
and immaterial. And these defendants further allege that 
the said paragraph was included in the said amended bill 
wantonlv and maliciouslv and not in good faith. 

16. Answering paragraph 16 of the said amended bill 
these defendants deny that a receiver for the defendant, 
the Provident Relief Association, has been appointed in 
the State of Virginia but allege that the only action taken 
by any official in the said State was an application to the 
Court by the Insurance Commissioner thereof for leave to 
administer the assets of the Provident Relief Association 
in the State of Virginia, upon which no action has yet been 
taken. And in this behalf these defendants allege that the 
said application of the said Insurance Commissioner of 

the State of Virginia was occasioned by reason of 

98 the fact that the plaintiff, W. Gwynn Gardiner, as 
the illegally appointed manager of the affairs of the 

defendant, the Provident Relief Association, wantonly and 
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maliciously failed to pay the taxes due to the| State of Vir¬ 
ginia by the said Provident Relief Association. 

17. Answering paragraph 17 of the said jamended bill 

these defendants admit that the Superintendent of Insur¬ 
ance of the District of Columbia has suspended the license 
of the Provident Relief Association and in this, behalf allege 
that the said susi)ension was unwarranted eitjlier in law or 
in fact and that the defendant, the Providentj Relief Asso¬ 
ciation, has taken an appeal from the action o^ the Superin¬ 
tendent of Insurance to the Commissioners of the District 
of Columbia as allowed bv law, and that the ksiid Commis- 
sioners have not yet heard nor passed uponi said appeal. 
And in this behalf these defendants further allege that even 
should it be determined that the Superintendent of Insur¬ 
ance of the District of Columbia was justified in so sus¬ 
pending the license of the said Provident Relief A ;socia- 
tion, then the justification for said suspensionl was because 
of the wanton, negligent and malicious acts of |the plaintiff, 
W. Gwynn Gardiner, as the illegally appointe4 manager of 
the said Provident Relief Association. I 

18. Answering paragraph 18 of the said ^mended bill 
these defendants deny that the suspension of the license 
will destroy the business of the Company in the District of 
Columbia and deny that the appointment of g receiver to 
take over the same would in anv wav benefit of remedv the 

• « i » 

situation. | 

19. Answering paragraph 19 of the said dmended bill 
these defendants deny that the plaintiffs or any of them 

have any right or interest in and to the blatters and 
99 things in said paragraph alleged and that it is im¬ 
material and irrelevant in this action whjether or not 
the matters and things therein alleged are tfue or false 
and these defendants say that for the reasons! stated they 
ought not to be required to answer the allegations of the 
said paragraph. | 

20. As to paragraph 20 of the said amended bill these 
defendants respectfully refer the Court to th^ answer of 
the defendant, the National Savings and Trusjt Company, 
Administrator d. b. n. of the Estate of John Bpsnan, Sr., 
and allege that in view of said answer these p^intiffs are 
entitled to no relief of any sort in the present proceeding. 

Wherefore, and by reason of the premises hejrein stated, 
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these defendants pray that the rule to show cause hereto¬ 
fore issued be dismissed and that as to said rule these 
defendants 2:0 hence without dav, and that thev have such 
other further and different relief as to equity may seem 
meet and as the circumstances of the case mav require. 

PROVIDENT RELIEF ASSOCIATION, 
By JOHN BROSNAN, Jr., 

Its President. 

JOHN BROSNAN, Jr. 

EUNICE V. AVERY. 

IRENE McCarthy. 

NELLIE BROSNAN. 

FRANK R. REID, 

W. BISSELL THOMAS, 

Attorneys for Defendants. 

100 Affidavit. 

District of Columbia : 

Eunice V. Avery, being first duly sworn, deposes and 
says that she is the Vice President of the Provident Relief 
Association, one of the above-named defendants, that she 
has read the foregoing answer to the rule to show cause and 
noted the contents of the same, and that the same is true, 
except as to matters and things therein stated on informa¬ 
tion and belief, and as to such things she says that she be¬ 
lieves them to be true. 

EUNICE V. AVERY. 

Subscribed and sworn to before me, a Notarv Public in 
and for the District of Columbia, this 27th dav of Mav, 
A. D. 1926. 

[not.\rl\l se.al.] JOSIE A. GORMAN, 

Notary Public, D. C. 


Affidavit. 


District of Columbia : 

John Brosnan, Jr., Eunice V. Avery, Irene McCarthy, 
and Nellie Brosnan, being first duly sworn, depose and say 
that they have read the foregoing answer to tire rule to 
show cause and noted the contents of the same, and that 
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j 

the same is true, excepl as to matters and thjings therein 
stated on information and belief, andj as to such 

101 things they sav that they believe them t|o be true. 

JOHN BROSNAN, Jr. 
EUNICE V. AVERY. 
IRENE McCarthy. 
NELLIE BROSNAN. 

Subscribed and sworn to before me, a Notaity Public in 
and for the District of Columbia, this 27th d^y of May, 
A. D. 1926. I 

[notarial SEAL.] JOSIE A. GORMAN, 

Notary Puh[lic, D. C. 

\ 

Cross-hill. 

\ 

Filed June 8, 1926. I 

i 

# * « # # # j # 

Now come the defendants, the Provident Relief Associa¬ 
tion, a Corporation duly organized and existing under the 
laws of the District of Columbia, John Brosnan, Jr., Eunice 
V. Avery, Irene McCarthy, and Nellie BrosnanJ by Frank 
R. Reid and W. Bissell Thomas, their attorne>]s, and file 
this, their cross-bill against the plaintiffs, Catherine Ver¬ 
non, Julia Meinberg, and W. Gwynn Gardiner j and say: 

j 

I. That the cross-complainant, the Provident Relief As¬ 
sociation, is a Corporation organized and existingi under the 
laws of the District of Columbia, and that the iiross-com- 

' ^ j 

plainants, John Brosnan, Jr., Eunice V. Avery, Irene Mc¬ 
Carthy, and Nellie Brosnan, are citizens of t]|ie United 
States and residents of the District of Columbia^ and that 
the cross-defendants, Catherine Vernon and Jijlia Mein¬ 
berg, are citizens of the United States and residents of the 
District of Columbia, and that the said cro^-defend- 

102 ant, W. Gwynn Gardiner, is a citizen of the United 
States and a resident of the State of MarViland, and 

is and at all times herein mentioned has been anl attornev 

1 •' 

at law, duly licensed to practice in the Courts of the District 
of Columbia. j 

II. That prior to the year 1917 the cross-complainant, 
John Brosnan, Jr., was the owner of four hundred ninety- 


70 


E. V. AVERY VS. CATHERINE VERNON ET AL. 


seven (497) shares of stock in th.o cross-complainant, the 
Provident Relief Association, and that his father, John 
Brosnan, Sr., was the owner of four hundred ninety-eight 
(498) shares of said capital stock, the total amount of said 
capital stock consisting of one thousand shares; that in the 
year 1917 the said John Brosnan, Sr., died intestate, leav¬ 
ing as heirs and next-of-kin the said John Brosnan, Jr., the 
cross-complainants, Irene McCarthy and Nellie Brosnan, 
and the cross-defendants, Catherine Vernon and Julia 
Meinberg, and a daughter, now Mrs. - Bramhall, re¬ 

siding in the City of Chicago. 

III. That for many years prior to the death of John 
Brosnan, Sr., he was President of the said Association, and 
that John Brosnan, Jr., was Vice President and General 
Manager thereof, and that the entire control of the business 


and affairs of the said Association was in their hands; that 


during the lifetime of the said John Brosnan, Sr., and for 
many years prior to his death he had great faith and con¬ 
fidence in the business acumen and capacity of John Bros¬ 
nan, Jr., and accorded to said John Brosnan, Jr., full 
authority in the nlanagement of the affairs of the said As¬ 
sociation, taking no step without consulting with 
103 the said John Brosnan, Jr., and procuring his co¬ 
operation and consent. 

IV. That at the time of the death John Brosnan, Sr., 
he and the said John Brosnan, Jr., were indebted to the 
amount of approximately fifty thousand ($50,000) dollars 
to the ^lunsey Trust Company for a loan the proceeds of 
which had been used by the said John Brosnan, Sr., and 
the said John Brosnan, Jr., to purchase the said stock of 
the Provident Relief Association, and that said loan was 
evidenced by a note given by the said John Brosnan, Sr., 
and the said John Brosnan, Jr., to the Munsey Trust Com¬ 
pany, and was secured by all of their stock, totalling nine 
hundred ninety-five (995) shares; that at that time the 
affairs of the Provident Relief Association were in a 


flourishing condition, but the estate of the said John Bros¬ 
nan, Sr., and the said John Brosnan, Jr., by reason of the 
indebtedness aforesaid, were not possessed of wealth; that 
after the death of the said John Brosnan, Sr., John Bros¬ 
nan, Jr., took full charge and control of the affairs of the 
Provident Relief Association as President thereof, and so 
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conducted the affairs of the said Association! as to make 

I 

large profits, varying from year to year; thatj he, the said 
John Brosnan, Jr., had been appointed Administrator of 
his father’s estate and that he had these profits turned 
over to him as stockholder, administrator ofi his father’s 
estate, and President of the Provident Relief'Association, 
in the form of excess salary, using the same ds it came to 
him to pav off the indebtedness of himself and! his father’s 
estate on the note aforesaid, in order that the!stock secur¬ 
ing said note might be released; and that thje said John 
Brosnan, Jr., conducted the affairs of the said As- 

104 sociation so judiciously and properly that he suc¬ 
ceeded in earning sufficient funds applicable either as 

salary or dividends to the stockholders, to entirely liquidate 
the indebtedness which had existed at the time of*i his father’s 
death, whereby all of the stock of the said Jo^m Brosnan, 
Jr., and of the estate of John Brosnan, Sr., \tas released 
and became the unincumbered property of its Owners. 

V. That thereafter, on, to-wit, the — day of|-,-, 

the cross-defendant, W. Gwynn Gardiner, then practicing 
as an attorney-of-law in the District of Columljia, by false 
and fraudulent statements, and by specious promises, in¬ 
duced the cross-defendants, Catherine Vernob and Julia 
Meinberg, in connection with the three other sisters of 
fJolm Brosnan, Jr., to institute proceedings \Vherein the 
plaintiffs claimed that the four hundred ninety-$even (497) 
shares of stock which were the sole property of jJohn Bros¬ 
nan, Jr., in reality belonged to the estate of John Brosnan, 
Sr., and to likewise institute proceedings in Ifrobate for 
the removal of John Brosnan, Jr., as Administrator of his 
father’s estate; that the said causes were consolidated for 
hearing and appeal and that a decree was entdred by the 
Supreme Court of the District of Columbia confirming the 
ownership of the said four hundred ninety-s^ven (497) 
shares in John Brosnan, Jr., and crediting hiiji with the 
payments he had made for the estate on the of the 
Munsey Trust Company but removing him as Ajdministra- 
tor of the said estate, which said decree was duly affirmed 
by the Court of Appeals of the District of} Columbia. 

105 VI. That the cross-complainants, Irene j McCarthy 
and Nellie Brosnan, were induced to joiii as plain¬ 
tiffs in the action aforesaid because of the falsd and mis- 
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leading statements made to tho:"i by the said W. Gwynn 
Gardiner who assured them among other things that he 
knew that their brother, John Brosnan, Jr., had made 
away with and secreted and then had in his possession 
large sums of money, to-wit, the sum of seventy thousand 
($70,000) dollars which he had illegally taken from the 
assets of the Provident Relief Association and that if the 
said cross-complainants, Irene McCarthy and Nellie Bros¬ 
nan, would join in said suit he, the said W. Gwynn Gardi¬ 
ner, would procure for them and their sisters all of the 
stock of the said Corporation, would make them rich, and 
would put them in full charge of the said Association’s 
business and atfairs; that at the time of the making of the 
said promises and assurances the said Gardiner knew they 
were false and made the same for the purpose of improperly 
reaping large profits for himself as an attorney. 

VII. That after the decree of the Supreme Court of the 
District of Columbia in the proceedings aforesaid and 
when a decision by the Court of Appeals on the appeal 
from said decree was imminent, the cross-defendant, Gardi¬ 
ner, anticipating that the Court of Appeals would affirm 
the said decree, falsely and fraudulently represented to 
the cross-complainants, Irene McCarthy and Nellie Bros¬ 
nan, and to the cross-defendants, Catherine Vernon and 
Julia Meinberg, that if they would permit the said Gardi¬ 
ner to institute proceedings in the Supreme Court of the 
District of Columbia, he would be able, even should 
106 the Court of Appeals affirm the former decree, to 
oust the said John Brosnan, Jr., from the control 
of the said Provident Relief Association and to so damage 
and harass him that he would have to dispose of his four 
hundred ninety-seven (497) shares of stock, whereby the 
five sisters could secure the same without expense to them 
and could be put in control of the affairs of the said Asso¬ 
ciation, and that because of said false and improper rep¬ 
resentations the five sisters of the said John Brosnan, Jr., 
consented that the said Gardiner as their attorney insti¬ 
tute such proceedings, whereupon the said Gardiner on, 
to-wit, the — day of March, 1925, filed a bill in Equity on 
behalf of the five daughters of John Brosnan, Sr., deceased, 
wherein John Brosnan, Jr., and Eunice V. Avery were 
made parties defendant in their individual capacities, but 
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wherein the Provident Polief Association was! not a party 
nor was the Administrator of the Estate of J(jhn Brosnan, 
Sr., deceased, said cause being entitled McCarthy et al. 
vs. Brosnan et al.” and numbered 43782 in ^he Supreme 
Court of the District of Columbia. i 

VIII. That the said proceeding, Equity Xo. 143782, was a 
mere specious pretense brought for the purpose of harass¬ 
ing and damaging the defendants thereto; that it failed to 
allege any cause of action, and failed to showiany interest 
which the plaintiffs might have in and to the subject mat¬ 
ter of the suit and prayed only for such reliefj as could be 
given where the Provident Relief Association], in its cor¬ 
porate capacity, proper party, and the said |])roceedings 
were not brought in good faith, but were wantcpn and mali¬ 
cious, all of which will appear by reference to the tiles and 

record of said cause, on file in the Clerjv’s Office of 
107 the Supreme Court of the District of C|oluinbia, of 
all of which the Court is respectfully lieqiiested to 
take judicial notice. j 

IX. That the said Equity proceeding, Xo. 143782, was 
tinally dismissed on, to-wit, April —, 192(3, and the illegally 
appointed manager of the Provident Relief Association, 
the cross-defendant, W. Gwyiin Gardiner, was discharged 
as such manager and the proper officers of thei said Asso¬ 
ciation reassumed control of its business and alffairs; that 
upon so doing they ascertained that the said Galrdiner, ille¬ 
gally a])pointed manager as aforesaid, had so Negligently, 

maliciouslv and wantonlv conducted the affairs! of the As- 

• . ' 

sociation that a very large number of death clair^s had been 
allowed to accumulate unpaid; that the income bf the Com- 
])any had lieen diminished by approximately liftjy thousand 
($5(),0()0) dollars; that the license fees and taxes due to the 
State of Virginia had not been paid; that the taxes on the 
Home Office building and property had not beep paid and 
that the property had been permitted to be soh| for taxes, 
so that the present officers were put to additional expense 
in redeeming the same, and that because of sa|d tax sale 
the lioMers of the trusts upon said property biecame dis¬ 
turbed as to their security, although there is an equity over 
and above said trusts of twenty-four thousand fi^e hundred 
($24,500) dollars. | 

i 

I 

i 

i 

I 

I 

i 

I 

I 


I 
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X. That since the proper officers of the said Association 
have resumed control of its business they have paid off up¬ 
wards of tliree thousaiid ($.*^,000) dollars of accumu- 

108 lated death claims, all of which became due and pay¬ 
able during the incumbency of the said cross-defend¬ 
ant, Gardiner, as; the illegally appointed manager of the 
said Association, and they have otherwise so conducted the 
affairs of the Association as to procure the indulgence and 
good will of the policyholders and of all of the employees 
except two or three who had been installed as spies by the 
said Gardiner during his incumbency as such illegally ap¬ 
pointed manager. 

XL That the officers of the Company now in control of 
its affairs have arranged for procuring a large amount of 
additional capital, to-wit, the sum of twelve thousand five 
hundred ($12,500) dollars, which they have every reason to 
believe will be available on or a])Out the third day of June, 
1926, which sum the said present officers will immediately 
add to the assets iof the said Association and will use for 
proper corporate purposes in the rehabilitation of the busi¬ 
ness of the said Association. 

XII. That the present suit is not brought in good faith; 
that none of the plaintiffs therein have any interest in the 
subject matter in litigation nor are any of them entitled to 
any relief in the premises: that the said suit has been 
brought and is being prosecuted in a malicious attempt to 
harass and aggravate the cross-complainants and to dam¬ 
age and wreck the cross-com])lainant, the Provident Relief 
Association; that ithe matters and things set forth in the 
amended bill of the complaint in the present proceeding are 
a mere reiteration, in effect, of the matters and things set 
forth in the! improper and illegal proceeding. Equity 

109 Xo. 437S2, which has been dismissed. 

Wherefore, and by reason of the premises herein 
stated these cross-complainants pray that the cross-de¬ 
fendants, W. Gwynn Gardiner, Catherine Vernon, and Julia 
Meinberg, be enjoined and restrained from prosecuting 
their said action or from bringing any additional proceed¬ 
ings in any Court based upon the matters and things in 
their amended bill ,of complaint in this proceeding set forth ; 
and that prior to, the distribution of the estate of John 
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Brosnan, Sr., deceased, that the said cross-defendants and 
all of them be enjoined and restrained from ]3ringing any 
proceeding involving the affairs of the Provident Relief 
Association and especially from bringing ori prosecuting 
any proceedings praying for the appointment |of a receiver 
for the said Association or for any intcrfcirence in its 
affairs by any Court; and that those (*ross-i'omi)lainants 
have such other further and different relief jas to equity 
may seem meet and as the circumstances of tjhe case may 
require. I 

PROVIDENTi RELIEF 
ASSOCIATION, 

By JOHN BROS.NAN, Jr., 

Its iPresUJenf. 

JOHN BROS>i:AN, Jr. 

EUNICE V. AVERY. 
IRENE McCarthy. 

NELLIE BROteNAN. 

FRANK R. REID, ' 

W. BISSELL THOMAS, j 

Attorneys for Cross-cornpJainants. i 


110 

District of Columbia : 


Affidavit. 


Plunice V. Avery, being first duly sworn, deposes and 
savs that she is the Vice President of the Provident Relief 
Association, one of the above-named cross-cqmplainants; 
that she has read the foregoing cross-bill ai:^d noted the 
contents of the same, and that the same is true,| except as to 
matters and things therein stated on information and be¬ 
lief, and as to such things she says that she believes them 
to be true. | 

EUNICE V.i AVERY. 

i 

Subscribed and sworn to before me, a Notary Public in 
and for the District of Columbia, this 27th cjav of May, 
A. D. 1926. I 

[notarial seal.] JOSIE A. GORMAN, 

Notary Pu^licy D. C. 
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Affidavit. 

District of Columbia : 

John Brosnan, Jr., Eunice V. Avery, Irene McCarthy, 
and Nellie Brosnan, beinc: first duly sworn, depose and say 
that they have read the foreii:oin 2 : cross-bill and noted the 
contents of the same; and that the same is true, except as 
to matters and things tlierein stated on information and be¬ 
lief, and as to such thiuirs they say that they believe them 
to be true. 

' JOHN BROSNAN, Ju. 

EUNICE V. AVERY. 
IRENE McCarthy. 

NELLIE BROSNAN. 

Ill Subscribed and sworn to before me, a Notary Pub¬ 
lic in and for the District of Columbia, this 27th day 
of May, A. 1). 1926. 

[notarial seat..] JOSlp] A. GORMAN, 

Notar}! Public^ D. C. 

Mr mo rand uw of Sid dons. J. 

Filed June 16, 1926. 

This cause came on for hearing on the amended bill of 
complaint filed herein on May 20. 1926; the rule to show 
cause issued on May 21, 1926, and personally served on the 
defendants to whom said rule was directed, John Bros¬ 
nan, Jr., Eunice V. Avery, the National Savings and Trust 
Company, and tin* Provident Relief Association; the an¬ 
swer of the National Savings and Trust Company to both 
the said amended bill and the rule to show cause; the an¬ 
swer to the rule to,show cause by all of the defendants ex¬ 
cepting the National Savings and Trust Company; and 
upon the demand of the said last mentioned defendants that 
testimony be heard and evidence received on the alleged 
insolvency of the defendant Provident Relief Association, 
which said defendants claim is denied in their answer to 
the rule to show cause. There was also considered by the 
Court a certified copy of the decree of the Circuit Court of 
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the City of Richmond, Virginia, entered in tliat Court on 
the 4tli day of June, 19*2(), referred to in the Amended bill 
and answer to the rule. 

The Court is of the o|)iiii()u tlial in the lii^'ht of the spe¬ 
cific facts set forth in the amended bill <!)f complaint 
112 and in the .said certified copy of the decree of the 
Circuit Court of tlie City of Richmoi:jd, Virginia, 
there is no sufficient denial of insolvencv in the answer of 

I 

the defendants, who content themselves with nderely a gen¬ 
eral denial, as is to be seen by the paragraphs of their 
answer upon which they rely for the denial|; that is to . 
say, paragraph 6, sub-paragraph (d) of paragijaph 12, and 
all of paragraph 13. And besides the specific allegations 
of the bill, it appears by the decree of the Viijginia Court 

referred to i 

1 

“that the said Association is insolvent and is iii such finan¬ 
cial condition as not to be able to pay its creditors in this 
State, that the capital and reserve of the said lAssociation 
have become seriously impaired, that the licens^ of the said 
Association to transact business in the District of Colum¬ 
bia has been suspended by the Superintendenit of Insur¬ 
ance of the District of Columbia; that there ar(^ many out¬ 
standing claims against the said Association, m(j)st of which 
are on behalf of residents of the State of Virginia, which 
claims the said Association is unable to pay.” j 

And thereupon the Virginia Court appointed pne Joseph 
Button, Commissioner of Insurance for the Stiate of Vir¬ 
ginia, forthwith to take possession of all of the property of 
the said Provident Relief Association in that Staite, and dis¬ 
tribute the same among those entitled thereto according to 
their respective rights, under the direction of that Court. 
It further appears from the seventeenth paragr^aph of the 
answer of the said defendants that they adm^t that the 
Superintendent of Insurance of the District of Columbia 
has suspended the license of the said Relief Association to 
do business in the District of Columbia, but allege that the 
suspension was unwarranted either in law or iiji fact, and 
that said Association has taken an appeal from! the action 
of the Superintendent of Insurance to the Comjmissioners 
of the District of Columbia who have not yet passed upon 
said appeal. j 
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113 The averments of the annmded bill of complaint, 
in so far las they bear upon the question of insol¬ 
vency, show that the said Association is insolvent. The 
time has not arrived to determine, under the charges and 
counter-charsfes made in the amended bill and the answer 
of said defendants to the rule to show cause, who is re¬ 
sponsible for the insolvency. That is a subject for future 
adjudication when the case shall have been heard on its 
merits. The question is whether at the present moment it 
is not imperatively necessary that a receiver be appointed 
to prote<*t what assets may be left to this Association in 
the interest of its hmia fide, creditors, including, of course, 
policy holders of policies issued by said Association. To 
further delay the appointment of a receiver pendente life 
would be to seriously jeopardize whatever does remain of 
its available assets. The Court will therefore sign an order 
appointing a receiver pendente Jite. Tt will not appoint any 
party in interest to this litigation or their counsel, but 
will give due consideration to suggestions that mav be 
made by or on behalf of either the plaintitfs or the defend¬ 
ants of any responsible person or persons who will be im¬ 
partial and competent to act as a receiver or receivers. But 
it should be understood that the Court will make its own 
selection, whether from those whose names may be sug¬ 
gested bv said parties or bv some other person or persons. 

F. L. SIDDONS, 

Justice. 

June IG, 1926. 

114 Decree on Mandate. 

Filed Mav 27, 1927. 

• 7 

* * ^* # # ♦ • 

This cause is before the Court for a decree on the man¬ 
date of the Court of Appeals in the above entitled cause, 
exhibited to the Court: and it appearing to the Court from 
said mandate that the decree of this Court entered in this 
cause on June 18th, 1926, was by the Court of Appeals 
affirmed with costs against the defendants; and the Court 
being further advised from the record in this cause before 
it that a supersedeas bond in the sum of $25,000.00 vras 
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i 

given in said cause to suMorsode tlie decree of tlie Court en¬ 
tered in this cause on June 18th, 1926, it is b'v the Court 
this 27th dav of Mav, A. D. 1927, I 

Ordered and decreed. 1 

1. That judgment on said mandate is hereby Entered, and 
that judgment for costs in said cause is hereb}' entered 
against the defendants. Provident Relief Association, a 
corporation: John Brosnan, Jr.; Eunice V. A^^ery; Irene 
McCarthy and Nellie Brosnan; and the Metropolitan Cas¬ 
ualty Company, a coi*poration, surety on saidj bond. 

2. Said cause is hereby referred to the Auditor of this 

court to ascertain and rei)ort to this court th^ amount of 
damages under said supersedeas bond in favor cpf the plain¬ 
tiffs in said cause. i 

Bv the Court: | 

JENNINGS BAILEY, 

Associat'^ Justice. 

115 Petition and Affidavit Opposing Order Permitting 
Eunice V. Averg /<> Proceed in Forma Pauperis. 

i 

Filed December 13,1928. i 

i 

i 

# # # • # • 1 • 

I 

i 

Come now Catherine A. Vernon, Julia Meinb(trg and W. 
Gwynn Gardiner, the three original plaintiffs iii the above 
entitled cause, and Henry T. Quinn and Joseph Button, 
receivers of the Court in the above entitled causp, and move 
the Court to set aside the order heretofore enteired in said 
cause to permit one of the defendants Eunice vj Avery, to 
proceed to prosecute the said cause in forma pauperis, and 
for reasons therefor state: 

1. They deny that the said Eunice V. Avery i^ unable to 

pay the costs, but say upon the contrary that the s^id Eunice 
V. Avery has ample means with which to pay thp necessary 
costs of prosecuting her appeal in said cause, all| as will be 
shown by an affidavit of the parties attached hereto as a 
part of this motion. | 

2. That by reference to the record in this capse, it will 
be found that after the hearing of the motion to dismiss 
on the ground of no notice, and before the ord^r was en¬ 
tered in said cause dismissing said motion, there was filed 
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in this court with the leave of tills Court, the following 
papers; which papers were duly filed in the Court of Ap¬ 
peals of the District of Columbia and acted upon by a ju¬ 
dicial determination of the Court of Appeals of the Dis¬ 
trict of Columbia iu said cause Xo. 4824 in the Court of 
Appeals, which is the identical case now before the Court, 
namely, an appeal from Equity cause Xo. 45,668: 

Petition of John Brosnan, Jr. to proceed in forma 
pauperis. 

116 Answers and Objections to the petitions of John 
Brosnan, Jr. and Eunice V. Avery to proceed in 
forma pauperis. 

Answer of John Brosnan, Jr. to Answer and objections 
of Appellees filed herein. 

Motion of John Brosnan to reconsider. 

Answer to said motion. 

The movers pray that the Court consider all of these 
papers at the hearing of this motion. 

And further and sufficient reasons as shown upon the 
face of the record. 

CATHEKIXE A. VERXOX. 

JULIA L. MEIXBERG. 

\V. GWYXX GARDIXER. 

W. GWYXX GARDIXER, 

Atty. for Petitioners. 

To Godfrey L. Munter, Esq., 

Attorney for Eunice V. Avery, 

Mills Bldg., Washington: 

Please take notice that the above motion and affidavits 
will be for hearing before Mr. Justice Hitz on Friday next, 
Dec. 14th, 1928, at 10 o'clock A. M. or as soon thereafter as 
counsel can be heard. 

W. GWYXX GARDIXER, 

In Proper Person and as Attorney for 

Plaintiffs and Attorney for Receivers. 

Service of the above motion and affidavits accepted this 
11 dav of December, 1928. 

GODFREY L. MUNTER, 
Per P. B., 

Attorney for Defendant Eunice V. Avery. 
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i 

117 District of Columbu, ss: i 

We, Catherine A. Vernon, Julia Meinberg ai^d W. Gwynn 
Gardiner, and Henry 1. Quinn, being lirst diily sworn on 
oath depose and say that we are the original jilaintiffs and 
receivers of the court and the moving parties in this mo¬ 
tion. 

Deponents deny upon information and belief the state¬ 
ments of Eunice V. Avery made in said petition to proceed 
in forma pauperis in said cause; they state ujjon informa¬ 
tion and belief thus: | 

Eunice V. Avery is living at 1414 Shepard Street, North¬ 
west, which is in a good neighborhood, and a jgood house, 
what rental is paid for the property, or whether she owms 
the property, deponents do not know, but they are ad¬ 
vised that she is living in this home; that she is a married 
woman living with her husband, that her husjband is em¬ 
ployed and receiving about $40 a week; that she |is employed 
or has been employed by the United States Government and 
at the Capitol Building of the United State$, but w’hat 
salary she receives, deponents do not know and are unable 
to ascertain. i 

Deponents say that she has no one depending upon her; 
that she has a mother, who they understand liv^s with her, 
but she receives a pension from the District (government 
and has been receiving such pension since the death of her 
husband who was a member of the Metropolitan Police 
Force up to the time of his death last summer. ! 

Deponents say that the said Eunice V. Avery has a Peer¬ 
less automobile, that she is seen frequently driving in said 
machine accompanied by her co-defendant John Bros- 
nan, Jr. i 

Deponents further say that at the hearing of this case on 
Friday last, counsel representing Eunic(| V. Avery 

118 announced in Court that she was a stockholder in the 
Provident Relief Association, a corporation in the 

District of Columbia, and that she owned one shajre of stock, 
that they say the said share of stock is of sufficient value 
if sold to pay the necessary costs of the app^l in this 
Couri. Deponents further say that she has, or l^ad, a num¬ 
ber of ver>^ handsome diamonds, whether they I have been 


6—4917a 
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disposed of or not, they do not know, but she should be re¬ 
quired to explain their whereabouts at this time. 

Deponents further say that she was and they believe still 
is the owner of a piano of some considerable value. 

The Court’s attention is likewise invited to the testimonv 
of the said Eunice V. Avery and the said John Brosnan, 
Jr. and the said W. Bissell Thomas, given before this Hon¬ 
orable Court at, the hearing of this case on its merits 
wherein it was shown that thousands of dollars of the 
moneys of the Provident Relief Association passed through 
and into the hands of the said Eunice V. Averv which have 
not been accounted for by her; and the Court’s attention 
is further invited to the facts set forth in the report of 
the Special Master in said cause, wherein he says that the 
books of the company were in such condition that he was 
unable to ascertain what moneys came into the company 
and where they were expended, it being necessary for him 
to go back to the agents’ reports in order to get a correct 
statement of the monevs received bv the said Eunice V. 
Avery, John Bro$nan, Jr. and W. Bissell Thomas who were 
operating and managing and collecting the moneys of this 
company for a period of more than a year ending in the 
late spring of 1927. 

Deponents further say that they are advised that the 

statute intended to be covered bv the said Eunice V. Averv 

% * 

in her petition is intended to protect persons who are 
119 bonafidely without means and without an oppor¬ 
tunity of earning sufficient means to prosecute an 
appeal. That the costs for the appeal in this case in this 
Court would not exceed $100.00, and the said Eunice V. 
Avery has, in the opinion of these deponents, and as shown 
by the facts in this affidavit, more than sufficient to pay said 
costs and therefore her application should be rejected, and 
the should be required to prosecute the appeal if she so 
desires, by payment of the costs of said appeal as required 
bv the statute so to do. 

Deponents also ask that the Court consider as a part 
of this affidavit the papers filed in this cause at the instance 
and suggestion of Mr. Justice Gordon, and they likewise in¬ 
vite the Court’s attention to the petition and affidavit of 
Eunice V. Avery; filed in the Court of Appeals and the 
action of the Court of Appeals thereon, copies of which 
are attached hereto and made a part of this affidavit, which 
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j 

are prayed to be read :ind considered as a part of this 
affidavit. | 

CATHERINE A. TERNON. 
JULIA L. MEIN^ERG. 

W. GWYNN GARPINER. 
HENRY I. QUIN^. 

I 

i 

Subscribed and sworn to before me, a Notai^ Public in 
and for the District of Columbia, by Catherine; A. Vernon, 
Julia Meinberg and W. Gwynn Gardiner, this 11th day of 
December, A. D. 1928. I 

[notarial seal.] FRED P. MYjERS, 

Notary Public, D, C. 

I 

1 

Subscribed and sworn to before ni^ a Notary 
120 Public in and for the District of Columbia, by Henry 
L. Quinn, this 11th dav of December, A. p. 1928. 
[notarial seal.] ‘ HELEN RAWLINGS, 

Notary PutliCj D. C. 

\ 

In the Court of Appeals of the District of Columbia. 

i 

I 

No. 4824. I 

i 

Provident Relief Association et al.. Appellants, 

I 

vs. I 

Catherine A. Vernon et al.. Appellees. 

I 

Petition of Eunice V. Avery to Proceed in Forma Pauperis, 

I 

To the Honorable Chief Justices and Associate p’ustices of 
the said Court: I 

The petition of Eunice V. Avery respectfully Represents: 

j 

1. That she is one of the appellants in the abc^ve entitled 
appeal; that she was named as a defendant in tl:^e Supreme 
Court of the District of Columbia by reason of; her being 
the owner of one share of the stock in the said! Provident 
Relief Association; that petitioner is informed by counsel 
and believes that errors were committed by the tjrial courts 
as duly set forth specifically in her bill of exceR)tions, for 
which the judgment of the lower court should be reversed. 

2. Your petitioner further shows unto the Court that 
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because of her poverty she is unal>le to pay for the costs of 
the appeal or to, give security for the same and that she is 
unable to defray the printing expenses incident to the ap¬ 
peal. 

Wherefore your petitioner prays that she be al- 

121 lowed to proceed in this Court without the payment 
of costs and fees, and the printing of the record be 

dispensed with, and that she be ])ermitted to file tour copies 
of a typewrittep brief instead of being reciuired to file a 
brief in printed form. 

EUNK^E V. AVEKY. 

District of Columbia, s$: 

Eunice V. Averv, being first dulv sworn according to the 
law on oath deposes and says that she has read the afore¬ 
going petition by her subscribed, and knows the contents 
thereof; that the matters and things stated therein as her 
knowledge are true, and those stated upon information and 
belief she believes to be true. 

EUNICE V. AVERY. 

Subscribed and sworn to before me this 2nd day of 
October, 1928. 

[seal.] ADELAIDE SPRECKELMYEK, 

I Notary Public, D. C. 

Copy received this 5th dav of October, 1928. 

W. G. GARDINER, 

By L. S. 

122 In the Court of Appeals of the District of Columbia. 

No. 4824. 

Provident Relief Association et al.. Appellants, 

vs. 

Catherine A. Vernon et al.. Appellees. 

Affidavit of Eunice V. Avery in Further Support of Petition 

to Proceed in Forma Pauperis. 

District of Columbia, ss: 

Eunice V. Avery, being first duly sworn according to the 
law, on oath deposes and says that she has learned that an 
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affidavit was filed in this cause opposing her petition to pro¬ 
ceed in forma pauperis; she says that she has I never been 
served with a copy of said affidavit but desires to answer 
the same as follows: ! 

1. Legal title to property 1434 Madison Stijeet, North¬ 

west, is not in this petitioner. There is a first ti*ust of Fif¬ 
teen Thousand ($15,000.00) Dollars on the sai^i property 
and a second trust of apporximately Six Thousand Five 
Hundred ($6,500.00) Dollars, both trusts are noW over due 
and proceedings liave recently been threatened tio foreclose 
the said trusts. It is doubtful whether the equity, of this pe¬ 
titioner in the said property has any market valu(fe. It is cer¬ 
tain, however, that this petitioner is not able to borrow one 
cent on the strength of said equity. | 

2. She admits owning an old Peerless automobile. There 
is a mortgage against said automobile of Si:j: Hundred 
($600.00) Dollars, but the real value of said automobile is 

less than the said mortgage, and if the Automobile 
123 were sold it would not bring the amount o^ the mort¬ 
gage. I 

3. Her fur coat is about eight (8) years old and has been 
altered three (3) times. While she has not tried to sell it to 
a second hand clothes dealer, she believes that it has no 
market value whatsoever at the present time. 

4. She has no furniture of any kind at this time except 

as is ordinarilv used in the modest familv. Herj furniture 
is old and badly in need of repair and she is unable to bor¬ 
row monev on tlie same. ! 

5. She has no ring or jewelry of any kind or description. 

She denies that she has sold the ring for Fivei Hundred 
($500.00) Dollars, or any other sum as in the apdavit of 
W. Gvynn Gardiner, Esquire, alleged. I 

6. With reference to the alleged finding of Twepty Thou¬ 
sand ($20,000.00) Dollars by the Special Auditor Appointed 
by the Supreme Court of the District of Columbia, this 
appellant avers that the said report has not been ratified 
against her but the Court has refused up to th^s time to 
ratify the same, and this appellant is advised by jher coun¬ 
sel in the said matter, it can not be definitely stated as to 
when the said report will be acted upon by the Coprt. Your 
appellant is advised by her counsel that in his opinion the 
Court will not confirm the said report at any time as to her. 
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Any charges that she has recei^' 0 (l the sum of money re¬ 
ferred to in the said affidavit are false and untrue. 

7. This appellant further states that she has no personal 
property whatsoever at the present time, and she is seek¬ 
ing employment of any description: she has been able to 
work sometimes two or three days a week; she owns no real 
estate of any kind except the equity referred to here- 
124 tofore in this affidavit: she further states that no 
other property of any kind or description is in her 
possession, and she says that she is unable to obtain from 
relatives or friepds the money necessary to print the record 
in this case, and subsequent briefs: that if this honorable 
Court does not grant her petition she will not be able to 
prosecute her appeal, and she will consequently be deprived 
of her privilege of presenting her case to this Honorable 
Court. 

EUNICE V. AVERY. 

Subscribed and sworn to before me this — dav of Oct., 
1928. 


Notary Public, D. C. 
Court of Appeals, District of Columbia. 

.Washington, D. C., November 17, 1928. 

The following action was this day taken by the Court 
in Case No. 4824: Provident Relief Association, et al., v. 
Vernon, et al. Motion of Eunice V. Avery for Rehearing 
on Petition to proceed in forma pauperis denied. 

HENRY W. HODGES, 

Clerk. 

125 Order Vacating Authorization to Proceed in Forma 

Pauperis. 

Filed January 11, 1929. 

This cause is before the Court upon the answer of Carrie 
High and Joseph High to the interrogatories served on 
them in the above entitled cause: the affidavit of Carrie 
High and the certificate of her physician: the testimony of 
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1 

Joseph High given in Open Court; the motionIfor oral ex¬ 
amination of the said Carrie High and Joseph I^igh in open 
Court on said interrogatories; the motion of t\ie plaintitfs 
to set aside and vacate the order of this court entered in 
this cause on the 28th day of November, 1928| permitting 
Eunice V. Avery to prosecute her appeal in fornka pauperis; 
and after argument of Counsel, due consideration of said 
motions, said testimony, and said affidavit, the | Court is of 
the opinion that the said order heretofore enijered, dated 
November 28, 1928, permitting Eunice V. Aveijy to appeal 
in forma pauperis should be set aside and vacated. 

It is, therefore, this lltli day of January, [A.. D. 1929, 
ordered and decreed that said order of this Court dated the 
28th day of November, A. D. 1928, authorizing ^nd permit¬ 
ting Eunice V. Avery to ])rosecute her appeal in forma 
pauperis in this Court, and the order thereafter entered in 
said cause dated December 10th, 1928, overruling the motion 
to strike said order out, and the order thereafter entered in 
said cause on the 21st day of December, 1928j overruling 
the motion of plaintiffs to set aside and vacatej said order, 
be and the same hereby are severally vacated ai^d set aside 
all at the costs of the defendant Eunice V. Avery. 

It is further ordered that the time of perfecting an ap¬ 
peal from the final decree of this Court passed on 
126 November 5th, 1928, be and the same is! hereby ex¬ 
tended until January 15th, 1929, at 10 o’clock a. m. 
Bv the Court: | 

WILLIAM HITZ, 

I Justice. 

Jany. 14, 1929. | 

Exception asked and noted to above order on behalf of 
plaintiffs. i 

I W. H. 

Additional Designation of Record. ! 

Filed January 4, 1929. I 

# ♦ # # ♦ # j # 

To Frank E. Cunningham, Esq., j 

Clerk of the Supreme Court of the District of Colum¬ 
bia: i 

You will please prepare as additional designation of rec¬ 
ord on the appeal of Eunice V. Avery in the abcjve entitled 
cause the following: | 
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1. Motion of Eunice V. Avery and others to dismiss the 
bill of Complaint. 

2. Opinion of the Court overruling said Motion. 

3. Answer of Eunice V. Avery to the amended bill of 
complaint. 

4. Cross petition of Eunice V. Averv filed to said amended 
bill. 

5. Opinion of the Court appointing receivers. 

127 6. Decree of the Court on the mandate of the Court 
of Appeals affirming the order appointing receivers. 

7. Final decree entered Februarv 6, 1928. 

8. Notice of appeal appearing on said decree and the 
terms of the bonds on appeal. 

9. Order of Court denying motion of plaintiffs to vacate 
order of November 28, 1928, because of failure to give 
notice. 

10. Motion and Petition of plaintiffs to vacate order of 
November 28, 1928, together with exhibits. 

11. Testimony upon which said order of November 28, 
1928, was predicated. 

12. This additional designation. 

W. GWYNN GARDINER, 
Attorney for Original Plaintiffs and Receivers. 

To Godfrey L. Munter, Esq., 

Mills Bldg., Attorney for Eunice V. Averv: 

Take notice that the foregoing additional designation has 
been this day filed in the Su])reme Court of the District of 
Columbia. 

W. GWYNN GARDINER, 
Attorney for Original Plaintiffs and Receivers. 

128 The President of the United States to the Marshal 

for said District, Greeting: 

You are hereby commanded to attach the goods, chattels, 
and credits of the defendant Eunice V. Avery, if to be 
found in this District, of value sufficient to satisfy the 
plaintiff- recovery against — in this Court in the above- 
entitled cause on the 5 day of November, 1928, of $38,602.42 
with interest from Aug. 18th/28 for money payable to plain- 
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tiff by the defendant, and — for cost of suit; arid the same, 
so attached, safely keep and have before said Court, on or 
before the tenth dav occurring- after the execultion of this 

cr* j 

writ, that the same may be condemned unless sufficient 
cause be shown to the contrary; and, if said g'ooj^s, chattels, 
or credits be attached in the hands or possesj^ion of any 
person or persons other tlian the defendant, jiotify such 
person or persons of such seizure, and warn him or them 
to appear before said (\)urt, within the time aforesaid, to 
show cause why the same should not be condjemned and 
execution thereof had accordini>: to law. And| have then 
there this writ, so indorsed as to show when aijd liow you 
have executed it. I 


Witness the Honorable Walter 1. McCoy, Chief Justice 
of said Court, the 21 dav of Dec., A. D. 1928. | 

P^RAXK K. CUNNINGHAM, 

! Clerk^ 

By MAUD A. KH)GERS, | 

A ssis t an t Cl e rk. 


Notice, I 

-|—, 19 —. 

To Carrie High & Joseph High, Garnishee-: | 

You are hereby notified lliat any property orj credits of 

Eunice V. Averv in voiir hands are seized bv vii-tue of the 

*1 

foregoing* writ of attachment, and vou are herel)v warned 
to appear in said Court, on or before the tenthj day after 
service hereof, and show cause, if any there b(,>, why the 
property or credits so attached should not be (rondemned 

and execution thereof had. ! 

1 

! ? 

U. S. Marshal. 

I 

129 [Endorsed:] Attachment on judgment. | Attached 
credits in the hands of Carrie High—Personally 
12/21 '28 and Joseph High, Personally 12-26-28, ^ind served 
each with copies of this Writ, Interrogatories, aijid Notices 
as Garnishee- of Defendant. Edgar C. Snyder, 1^. S. Mar¬ 
shal in and for the Dist. of Columbia, by Wm. J.jKirkland, 
Deputy U. S. Marshal. | 
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130 Filed December 27, 1928 

Notice. 

To Carrie High .and Joseph High, 1236 Hamilton St., 1215 
13th Street, N. W., Garnishee-: 

You are reqiiiried to answer the following interrogatories, 
under oath, within ten da vs after service hereof. And 
should you neglect or refuse so to do, judgment may be 
entered against you for an amount sufficient to pay the 
plaintiff’s claim, with interest and costs of suit. 

W. GWYXX GARDIXER, 

Attorneij for Plaintiff. 

Interrogatories. 

1st. Were you at the time of the service of the writ of 
attachment, served herewith, or have yon been, between 
the time of such service and the filing of your answer to 
this interrogatory, indebted to the defendant? If so, how, 
and in what amount ? Answer. Xo. 

2d. Had vou, at the time of the service of the writ of 
attachment, served herewith, or have you had, between the 
time of such service and the filing of vour answer to this 
interrogatory, any goods, chattels, or credits of the defend¬ 
ant in vour possession or charge? If so, what? Answer. 
No. * 

3d. Have you, or either of you, at this time, or have you 
at any time had in your possession one share of the capital 
stock of the Provident Relief Association, a corporation? 
Answer. No. 

CARRIE HIGH. 

Subscribed and sworn to before me this 22d day of De¬ 
cember, A. D. 1928. 

[notarial seal.] ROBT. E. P. KREITER, 

Notary Public, D. C. 

131 Filed December 27, 1928. 

Notice. 

To Carrie High and Joseph High, 1236 Hamilton St., 1215 
13th Street X^. W., Garnishee-: 

You are required to answer the following interrogatories, 
under oath, within ten days after service hereof. And 
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should you neglect or refuse so to do, judgnient may be 
entered against you for an amount sufficient! to pay the 
plaintiff’s claim, with interest and costs of sui'f. 

W. GWYNN GARDmER, 

Attorney for Plaintiff. 

I 

Interrogatories. \ 

1 

1st. Were you at the time of the service ofi the writ of 
attachment, served herewith, or liave you bemi, between 
the time of such service and the filing of yoip* answer to 
this interrogatory, indebted to the defendant? If so, how, 
and in what amount ? Answer. No. 

2d. Had you, at the time of the service of tln^ writ of at¬ 
tachment, served herewith, or have you had, jietween the 
time of such service and the filing of your answer to this 
interrogatory, any goods, cliattels, or credits ofjthe defend¬ 
ant in vour possession or charge? If so, whaf ? Answer. 
No. 

3d. Have you, or either of you, at this time, or have you 
at any time had in your possession one share of| the capital 
stock of the Provident Relief Association, a corporation? 
Answer. No. | 

JOSEPH HIGH. 

Subscribed and sworn to before me this 26thjday of De¬ 
cember, A. D. 1928, i 

[notarial seal.] marguerite G. Da|vIS, 

Notary Puhllcy I). C. 

I 

132 Motion to Require the Garnishees to />cj Examined 

under Oath. 

Filed Januarv 2, 1929. I 

Come now the plaintiffs and receivers in tin} above en¬ 
titled cause and move the Court for authorityjto require 
the garnishees to be examined under oath torching the 
properties and credits of the defendants in theiO hands in- 
volv' d in their written answers to the garnishhients filed 
in the above entitled cause in order that the fabts may be 
elicited touching the things sought to be attacheO under the 
garnishment proceeding. I 

W. GWYNN GARDINteR, 
Attorney for Plaintiffs and Receivers. 
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To Joseph High and Carrie High, 

1236 Hamilton Av. X. W., 

Washington, D. C.: 

Please take notice that tlie above entitled motion will be 
for hearing before Mr. Justice Hitz one of the Associate 
Justices of the Su])reme Court of the District of Columbia, 
on Friday next, January 4th, 1929, at 10 o'clock A. M., or 
as soon thereafter as counsel can be heard. 

W. GWYXX GARDIXFR, 
Attorneif for Plaintiffs and Receivers. 

Left copv of above at 1236 Hamilton Ave. N. W. Jan. 
2, 1929. 

W. GWYXX GARDIXER, Jr. 
133 Affidavit. 

Filed January 4,1929. 

District of Columbia, s.s; 

Carrie High, being first duly sworn on oath, deposes and 
says that she is the same Carrie High who has heretofore 
been served as garnisliee and filed an answer as such in 
this cause: that owing to affiant’s physical condition, she 
submits to the Court this affidavit, in connection with the 
motion of Plaintiffs and Receivers for authority to require 
her to be examined orally in Court, in the hope that this 
affidavit may set forth to the Court, under oath, the same 
facts which would be elicited from her by counsel, if she 
were examined orally in open Court, and may fully an¬ 
swer the purpose of all parties interested. 

Affiant therefore states to the Court that she was not at 
the time of the service upon her of the writ of garnish¬ 
ment in these proceedings, or since has not been indebted 
to Eunice V. Avery in any sum whatsoever, neither did 
she have in her possession any credits or property, belong¬ 
ing to said Eunice V. Avery during any of such times, to 
the best of affiant's knowledge and belief; that the said 
Eunice V. Avery is affiant's sister; that from time to time 
extending over a period of fifteen or more years, affiant 
loaned her said sister sums of money, usually in the 
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I 

amounts of Ten Dollars or less, but affiant, wlnj) is a house¬ 
keeper, and mother of two children and withoiit any busi¬ 
ness experience whatever, never kept any reqord of such 
loans or any other records of financial matter’s; that the 
said sister usually paid back the amount^ loaned her 

134 bv affiant from time to time, and, if at j the time of 
the service of the writ of attachment iMrs. Avery 

was indebted to affiant, affiant has no record | of such in¬ 
debtedness and had no means of knowing jthe balance 
thereof; and in fact, at such time, affiant did not know 
that Mrs. Averv still owed her anv balance k that Mrs. 

• •I' 

Averv did not deliver to affiant anv certificatej of stock of 
the Provident Relief Association, as collateral!of the pay¬ 
ment of any such loan, and so far as the affiant has any 
recollection, affiant never had such a certificate! in her pos¬ 
session, as collateral for anv loan, or otherwise. Affiant 

* . 1 

does know that at or about the time Mrs. Avery tnoved from 
1434 Madison Street, Northwest, to 1414 Shepljierd Street, 
Northwest, which according to affiant’s best jreeollection 
was in the early part of November, 1928, AIrs.| Avery did 
leave some pictures at affiant’s home. That a^ant is in¬ 
formed that Mrs. Avery also about the time o| said mov¬ 
ing caused to be left at the home of the affiant ai small dark 
box about ten inches long and four inches deep. | 

Affiant at no time saw the contents of the liox, and at 
no time that the box was in affiant’s home, was she aware 
that a certificate of stock of the Provident Relief Associa¬ 
tion was in it, nor is she now aware of such fact. | That Mrs. 
Avery about the 1st day of December, 1928, cajled at affi¬ 
ant’s home and got the pictures referred to; that affiant 
is not aware who removed the box from affiant’Is home, or 
when the box was removed, but affiant does knpw that the 
box was not in her home at the time that the \yrit of gar¬ 
nishment was served on the affiant or at any tjime there¬ 
after; that at no time whatever, was the certificajte of stock 
referred to in affiant’s home or in affiant’s posibession, so 
far as she is aware. 

CARRIE HIGH. 

135 Subscribed and sworn to before me this 4th day 

of January, 1929. j 

[not.\rialseal.] ROBT. E. P. KREIT]ER, 

Notary Public, D. C, 
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Telephone West 1611. 

Office Hours: 12 to 1 P. M. 4 to 6 P. M. Sundays by ap¬ 
pointment. 


James W. Hart, M. D., 2156 F Street X. W., Washington, 

D. C. 


Mr. W. Gwvnn Gardner, 

fr 7 

Woodward Bldg. 
Dear Sir: 


Jan. 2, 1929. 


Mrs. Joe High, a patient of mine, has been under my 
care for several,years on aceount of an organic neurosis; 
undue excitement or fright causes her to have convulsive 
seizures, which may prove fatal. 

It is urgently requested that any papers to be served 
on Mrs. High will be through her attornev, Mr. Lowry 
Coe, or her liusband, Mr. Joe High. 

I am informed that you are the one to whom I should 
make this request. 

Very respectfully, 

James W. Hart, M. D. 


136 Motion to Set Aside Order Alloiving Defendant 
Avery \io Proceed in Forma Pauperis, 


Filed January 5, 1929. 


#**#*## 


Comes now the original plaintiffs in the above entitled 
cause and the receivers of the court, by their counsel of 
record in said cause, and moves the Court to set aside its 
order in this cause permitting Eunice V. Avery to prose¬ 
cute her appeal in forma pauperis and for reasons there¬ 
for, say: 

1. That at the hearing before this Court, Mr. Justice 
Hitz presiding, on December 14, 1928, Eunice V. Avery, 
respondent in said cause, while testifying in open court 
under oath stated that the one share of the capital stock 
of the Provident Relief Association owned by her had been 
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delivered to her sister, rarrie High, wife of Joseph High, 
living at 1236 Hamilton Street, said certificajte of stock 
having been delivered by her to her said sister Carrie High 
as security for a loan of Two Hundred ($200.00) Dollars; 
that said loan had been made to her within a period of two 
or three months prior to the date of testifying, |to wit, Fri¬ 
day, December 14, 1928; that since said testimony so given 
in open court, it has been sliown that said testimony was 
false and without any foundation in fact; that the testi¬ 
mony of Joseph Higli himself in open court this; day given 
and the affidavit of the said Carrie High filed iiii the above 
entitled cause in open court tins day, and the ansjwers under 
oath of the said Carrie High and Joseph Higlj to the in¬ 
terrogatories served upon them, sliow that the said certifi¬ 
cate of stock has not been delivered to the said C|arrie High 
or the said Joseph High, or either of theiji, and that 
137 the said Eunice V. Avei-y is not indebted jto the said 
Carrie High or Jose})h High in the sum ofj Two Hun¬ 
dred ($200.00) dollars, or in any sum. All as wfll be more 
particularly shown by affidavit of Carrie High dnd Joseph 
High, and a copy of tlie testimony so given in ppen court 
by the said Eunice V. Avery, and reference to the affidavits 
and interrogatories filed in this cause on this dav. A copy 
of said testimonv of Eunice V. Averv is attached to this 

. * * I 

motion. I 

2. That the said certificate of stock is still inithe hands 

of Eunice V. .\very, and the undersigned in c(pen court 
this day offered One hundred ($100.00) dollars iji cash for 
said stock, and now tenders himself ready and jwilling* to 
pay the sum of One hundred ($100.00) dollar^ for said 
share of stock upon the delivery of said share df stock to 
him. i 

3. That the said One hundred ($100.00) dollars so of¬ 

fered for said stock is ample to pay all costs of said ap¬ 
peal in this court. 1 

W. GWYNN GARDINER, 

• • • • ' ^ 

Attorney for Original Plaintiffs and Receivers. 

To Godfrey L. Munter, Esq., 

Attorney for Eunice V. Avery, 

Mills Bldg., Washington: 

Please be advdsed that the motion made this day in open 
court has been reduced to writing and was this d^y filed in 
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court and presented to Mr. Justice Hitz as per his request 
that the same be done. 

W. GWYXX GARDIXER, 
Attorney for Original Plaintiffs and Receivers, 

138 Q. Do you own any personal property ? A. I do 
not. 

Q. Did you own any personal property of any kind? A. 
Did 1? 1 have at times. 

Q. Do you now ? A. 1 do not. 

Q. Do you own one share of stock in the Provident Re¬ 
lief Association ? A. 1 do. 

Q. Where is that stock? Have you that? A. I have not 
it, no. 

Q. Where is i,t? A. Well, do I have to answer that? 

Mr. Munter: If you know. It is up to his Honor. 

The Court: Yes, if she knows. 

Bv Mr. Gardiner: 

y. Where is it? A. My sister has it. 

Q. What is her name? A. Mrs. High. 

Q. Her tirst name? A. Joseph H. High. 

Q. Her given name? A. Carrie. 

Q. Where does she live? A. 1236 Hamilton Street. 

Q. When did you give this to her? A. About Two months 
ago: three months ago. 

Q. What consideration did you get for it? A. She had 
made me a loan and I had secured her for that. 

139 Q. How much of a loan? A. Couple hundred dol¬ 
lars. 

Q. She gave you $200 and you gave her the share of 
stock? A. Yes, to hold. 

Q. Did you give her a note for that? A. X'o, I did not. 

Q. Did you give her any evidence of indebtedness? A. I 
do not know—no, I did not. 

Q. She gave you payment in what manner? A. Various 
sums. 

Q. When did she give it to you? A. I cannot recall the 
different times. 

Q. At what time did she give you any sum? A. She has 
loaned me money from time to time, as I would need it. 

Q. At various times? A. Yes. 
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I 

Q. Extending over wliat period? A. Probably a few 
months. i 

Q. Can you tell his Honor any sum given you at any time 
in the last few months? A. Twenty dollars at dne time. 

Q. When was that? A. I cannot recall, I c4tmot recall 
these definite dates. ! 

Q. Was that given you by check or cash? A.'jBy cash. 

Q. Everything by cash ? A. Everything by leash. She 
has no checking account. i 

Q. Is she employed? A. She is not. i 
140 Q. Do you know whether she has any| income or 
not? A. I suppose has her allowance from her hus¬ 
band. I 

Q. You suppose so? A. I do not know anyt|iing about 
her personal affairs. 

Q. What was the arrangement you had with her when 
you turned this stock over to her two months 4go? A. I 
gave her that to hold for this money I owed her. i 
Q. As collateral for it? A. Yes. j 

Q. You did not give her the stock? A. Certainly; she has 
the share. i 

Q. You did not give her ownership of the stock? A. No, 
as collateral. ■ 

Extracts taken from testimony given by fEunice V. 
Avery Friday, December 14, 1928. | 


141 Know all Men by these Presents, That, whereas 
the undersigned, Eunice V. Aver^^ has prosecuted 
an appeal to the Court of Appeals of the District of Co¬ 
lumbia to reverse the decree rendered by the' Supreme 
Court of the District of Columbia in the abo\[e-entitled 
cause or proceeding, pending therein, and is required to 
give an undertaking, under seal, conditioned asi required 
by law, in the maximum amount of one hundred dollars, 
fixed by the Court: And whereas the condition of this un¬ 
dertaking is that the said Eunice V. Avery sh^ll prose¬ 
cute her said appeal to effect and answer all co^ts if she 
shall fail to make good her plea. i 

We, llie undersigned, Eunice V. Avery, as princjipal, and 
United States Fidelity and Guaranty Company, as surety, 
appearing and submitting to the jurisdiction of the Court, 

7-4917a i 
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hereby undertake for ourselves and each of us, our and 
each of our heirs, executors, administrators, successors, and 
assigns to abide by and perform the decree of the Court 
in the premises, and do further agree that, upon default by 
the said principal in any of the conditions hereof, the dam¬ 
ages, not exceeding the sum aforesaid, may be ascertained 
in such manner as the Court shall direct; that the Court 
may give judgment hereon in favor of any person thereby 
aggrieved against us for the damages suffered or sustained 
by such aggrieved party, and that such judgment may be 
rendered in said cause or proceeding against all or any of 
us whose names are hereto signed. 

EUNICE V. AVERY. [seal.] 

UNITED STATES FIDELITY AND [seal.] 
GUARANTY COMPANY, 

By LOUIS L. PERKINS, [seal.] 

At to rn ey-in -fact. 

Signed, sealed, and delivered in the presence of— 

^ GODFREY L. MUNTER. 


Surety qualified and execution in accordance with written 
authoritv on file in this office. 

FRANK E. CUNNINGHAM, 

Clerk. 

By H. M. HULL, 

Asst. Clerk. 


Approved this 14 day of Janv., 1929. 

i ‘ * WILLIAM HITZ, 

Justice, S. C.y D. C. 

Exception reserved and noted on behalf of pltfs. 

W. H. 


[Endorsed:] Undertaking on appeal to Court of Ap¬ 
peals. 


142 Motion to Strike Out Assignments of Error and 

Dismiss Appeal. 

Filed January 21, 1929. 

Comes now’ the original plaintiffs and the receivers in 
the above entitled cause by their counsel of record, and ob- 
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ject and protest to he Court giving any considejration to, or 
the tiling of any further papers in the above ei^titled cause 
having to do with the appeal of Eunice V. Avei^jy, and move 
to strike out the assignments of error filed herein on Janu¬ 
ary 15,1929, and to strike out the filing and appjroval of the 
bond for costs on appeal, and for grounds therdfor state: 

1. That under paragraph 1-g of Rule 5, as amdnded Janu¬ 

ary 26, 1924, the appellant is required to file with the Clerk 
of the Supreme Court of the District of Columbia within 
fifteen days from the date of perfecting his jappeal, the 
designation of record: that the appeal in this if per¬ 
fected at all, was perfected on the 28th day of, November, 
1928, when the order to proceed in forma pduperis was 
signed, and the designation of record was not served upon 
opposing counsel until the 29th day of Dece^iber, 1928, 
therefore the appeal is lost to the appellant, ancjl the appel¬ 
lant therefore has no right to designate the recojrd or to file 
assignments of error at this late date. ! 

2. That the final decree in this case confirming the Audi¬ 
tor's report was signed and filed on the 5th day of Novem¬ 
ber, 1928: that on the last day under the rule within which 
the appellant Eunice V. Avery had the right to give a bond, 
slie obtained from the Court an order to procee|d in forma 

pauperis, this based upon an affidavit thatjshe had no 
143 property and was not able to pay the necesjsary costs; 

thereafter after hearings had, and after itjwas shown 
to the Court that the testimony given by the appellant in 
open court under oath was not true, the Court dn January 
11th, 1929 signed an order setting aside the orddr allowing 
her to proceed in forma pauperis, and the bond for costs 
was then furnished bv her on, to wit, the 14th daiv of Janu- 
ary, 1929, all contrary to and in violation of the rhles of this 
court. I 

3. That the rules of this court being law, and the Judges 

of the Court being controlled by the said Rules, |here is no 
jurisdiction in the Court to proceed further Avitji the con¬ 
sideration of any matters looking to the completion of the 
appeal undertaken in said cause. j 

4. And for such other and general objections las appear 
upon the record and as will be argued at the hearing. 

W. GWYNN GARDINfcR, 
Attorney for Original Plaintiffs and Receivers. 
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To Godfrey L. Munter, Esq., 

Mills Building, 

Attorney for Eunice V. Averv: 

* •r 

Please take notice that I shall on Friday, January 18th, 
1929 at 10 o'clock A. M., or as soon thereafter as counsel 
can be heard, present to the court the above entitled mo¬ 
tion. 

W. GWYXN GARDINER, 
Attorney for Oriyinal Flahitiffs and Receivers. 

144 Order Overruling Motion to Strike. 

Filed January 28, 1929. 


This cause is before the Court upon motion of plaintiffs 
and the receivers of this Court, by their counsel, to strike 
out the assignments of error filed in this cause on the 15th 
day of January, 1929: and to strike out the filing and a])- 
proval of the bond for costs on appeal; and the motion of 
the defendant p]unice V. Averv, throug’h her counsel of rec- 
ord, to strike out the plaintiffs' and Receivers' additional 
designation of record filed in said cause; and after consid¬ 
eration of the same by the Court, and argument of counsel, 
it is, bv the Court, this 28th dav of Januarv, 1929, 

Ordered and decreed that the said motions and each and 
all of them be severally hereby denied, with exceptions al¬ 
lowed to all the parties in said cause complaining. 

By the Court: 

WILLIAM HITZ, 

Justice. 

Jan. 28/29. 

0. K. as to form. 

G. L. MUNTER. 
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1 

Additional Designation of Record, I 

Filed January 21, 1929. | 

j 

# # * # # # ! 

I 

1 

To Frank E. Cunningham, Esq., i 

Clerk of the Supreme Court of the Districj of Colum¬ 
bia : i 

I 

You will please prepare as additional designa|tion of rec¬ 
ord on appeal of Eunice V. Avery, tlnj} following 
145 papers filed in said cause since the additional desig¬ 
nation of record filed by me as a part of thie record on 
appeal: ! 

1. Garnishments issued in said cause against (jarrie High 

and Joseph High, with their answers returned thereto 
under oath. | 

2. Motion of plaintiffs and receivers to exaniinc Carrie 
High and Joseph High in open court and notice j)f hearing. 

3. Affidavit of Carrie High and certificate ot| physician 

filed in said cause,in answer to notice to appear jpersonally 
for oral examination. | 

4. Testimony of Joseph High given in opeii court on 

Friday, January 4, 1929. ! 

5. Order of January 11, 1929, vacating and sefting aside 

the order of Xovember 28, 1928, authorizing |']iinice V. 
Avery to appeal in forma pauperis, together with notation 
on the bottom of said order noting an objection ^nd grant¬ 
ing an exception. I 

6. Bond filed by the defendant Eunice V. Avery with the 
Filedity Deposit Company of ^Maryland as surety!approved 
by the Court January 14,1929; likewise the notation on said 
bond by the Court that the same was signed over the protest 
of plaintiffs and with an exception to plaintiffs, j 

7. Motion to strike out the assignments of error and dis¬ 
miss the appeal. 

8. This additional designation. 

8V-'. Order overruling motion to strike. 

W. GWYNN GARDINE|R, 
Attorney for Original Plaintiffs and Receivers, 
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146 Supreme Court of the District of Columbia. 

United States of America, 

District of CoJumhia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 145, both inclusive, to be a true 
and correct transcript of the record, according to directions 
of counsel herein filed, copies of which are made part of 
this transcript, in cause Xo. 45668 in Equity, wherein Cathe¬ 
rine Vernon et al. are Plaintiffs and Provident Relief Asso¬ 
ciation, a corporation et al., are Defendants, as the same re¬ 
mains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name 
and affix the seal of said Court, at the City of AVashington, 

in said District, this 8th dav of Februarv 1029. 

’ • • 

[Seal Supreme Court of the District of Columbia.] 

! FRANK E. CUNNINGHAM, 

Clerk, 

Bv ALF. G. BUHRMAN, 

Asst. Clk. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 4917. Eunice'V. Avery, appellant, vs. Catherine Vernon 
et al. Court of A])peals, District of Columbia. Filed Feb. 
8, 1929. Henry AV. Hodges, clerk. 
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Julia Meinberg, 

W. Gwynn Gardiner, et al., 

Appellees. 
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BRIEF ON BEHALF OF APPELLANT 

I. Facts. 

This appeal comes to this Court from certain carders 
of the Supreme Court of the District of Columbia and 
particularly from a decree of November 5, 192^, set 
out fully on pages 45, 46 and 47 of the record. Para¬ 
graphs b and c of the said decree give judgments \o the 
appellees against this appellant in the sum of $27,736.72 
and $10,865.70 respectively. | 

The affairs of the Provident Relief Association) have 
heretofore engaged the attention of this Honcjrable 
Court in Bramhall, et al vs. Brosnan, et al, No. 4243,| 4276 
and 4277; Provident Relief Association, et al vs. V^mon, 
et al. No. 4547; Avery, et al vs. Vernon, et al. No. 4824- The 


1 





present appeal is a personal appeal on the part of Eunice V. 
Avery and has no direct bearing upon the controversies 
in the other cases. The appellant is the same Eunice V. 
Avery who was exonerated of all liability and charges in 
Equity cause No. 40.559, (R. 11) which cause was affirmed 
by this Court in No. 4243 on May 22, 1924, 55 App. D. C., 
309, 310. This court in that case found the charges against 
this appellant unfounded and not borne out by the facts. 

On May 20, 1926, the appellees filed their amended bill 
in equity in rhe Supreme Court of the District of Columbia 
naming si.x defendants, of which this appellant is one (R. 
2). The purpose of the bill appears to have been the ap¬ 
pointment of a receiver for the affairs of the Provident 
Relief Association and an accounting from John Brosnan, 
Jr. (See: Prov. Relief Association vs. Vernon. 57 App. 
D. C. 236.) It is not apparent from the bill why this appel¬ 
lant is named as a defendant except that in paragraph 10 
(R. 5) it is: stated that she owns one share of stock of the 
defendant company. 

On May 25, 1926. this appellant filed her motion to dis¬ 
miss the bill because, among other things, “the bill of com¬ 
plaint fails to state any grounds of equitable relief’ (R. 57). 
This motion was overruled on June 4, 1926 (R. 61). On 
June 8. 1926. a joint answer was filed by the five principal 
defendants. On June 16, 1926, the Court indicated its will¬ 
ingness to appoint receivers pendente lite (R. 77) and on 
June 18, 1926. Henry I. Quinn and Joseph Button were 
appointed receivers pendente lite (R. 26, 27 and 28). Joint 
exceptions were taken by the defendants and an appeal was 
noted to this Honorable Court and on May 20, 1927, this 
Court issued its mandate affirming the lower Court. (See 
Provident Relief Association vs. Vernon, et al No. 4547, 
57 App. D. C. 235). On May 27, 1927, the lower Court 
entered a decree based on the mandate of this Court (R. 
78). 
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Thereafter the cause went to trial and on February 16, 
1928, the Court below entered a so-called final decree in the 
case (R. 28, 29, 30, 31 and 32). To the said d«ci^ee this 
appellant also noted her exceptions and an appeal jto this 
Honorable Court (See Provident Relief Associatioiji, et al 
vs. Vernon, et al, No. 4824). Special attention is called to 
paragraph '‘f” of said decree (R. 31). April 16, 1928, a 
further order of reference to Herbert L. Davis as Special 
Master was signed (R. 32), and on August 18, 192B, said 
Special Master filed his report (R. 33-41), finding tjiis ap¬ 
pellant jointly liable with John Brosnan, Jr., in the ^um of 
$38,602.42. This appellant considered said orders if ref¬ 
erence illegal and void and therefore objected to th$ hear¬ 
ings before the auditor. (R. 41). i 

Since some question has been raised by the appellees 
to the propriety of the subsequent proceedings we 


as 


give below a chronological statement of the proceedings 
after August 18, 1928: 


August 30, 1928, Appellant filed her distinct and sep¬ 
arate exceptions to the said Auditor’s repoi^t (R. 
41). _ _ I 

November 5, 1928, all exceptions of appellant were 
overruled and judgment entered against appellant 
for $38,602.42, and she noted her appeal tci) this 
Honorable Court. Bond was fixed at $100.00 and 
supersedeas bond of $40,000.00 (R. 46). I 

November 28, 1928, and order was passed in this cause 
permitting her to prosecute her appeal in forma 
pauperis. (R. 47) i 

December 1, 1928, appellees filed a motion to strike the 
order of November 28, 1928, allowing appellant to 
proceed in forma pauperis. (R. 47-52) I 
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December 13, 1928, appellees filed further motion and 
petition with exhibits to vacate the order of No¬ 
vember 28, 1928, their first motion of December 
1, 1928, having been overruled. (R. 79-86) 

December 21, 1928, order denying the petitions and 
motions of the appellees and affirming order of 
November 28, authorizing this appellant to pro¬ 
ceed in forma pauperis. (R. 52) 

December 21, 1928, appellees issued an attachment and 
garnishment against this appellant. (R. 89) 

December 27, 1928, Joseph and Carrie High filed an¬ 
swer as garnishees. (R. 90) 

December 29, 1928, Appellant filed designation of rec¬ 
ord. (R. 56) 

January 2, 1929, appellees moved the Court to require 
garnishees to appear in Court for oral examination. 
(R. 91) 

January 4, J929, appellees filed first counter designa¬ 
tion of record. (R. 87) 

January 4, 1929, Carrie High, garnishee, filed affidavit. 
(R. 93) 

January 5, 1929, Appellees filed further motion to va¬ 
cate orders of November 28, 1928, and December 
21, 1928. (R. 94) 

January 11, 1929, order granting motion of appellees 
of January 5, 1929, and vacating orders of Novem¬ 
ber 28 and December 21, 1928, and extending time 
of prosecuting appeal to January 15, 1929. (R. 86- 
87) 

January 14, ,1929, appellant perfected appeal by giving 
cost bond. (R. 97-98) 

January 15, |1929, appellant filed her assignment of er¬ 
rors. (R. 52) 
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January 21, 1929, appellees filed second counter Idesig- 
nation of record. (R. 101) j 

January 21, 1929, appellees again move the Cofirt to 
dismiss the appeal, and strike out the assig^iment 
of errors. (R. 98-99) | 

January 28, 1929. Order overruling motion of appel¬ 
lees of January 21, 1929. (R. 100) I 

I 

II. Assignment of Errors. | 

i 

I 

While twelve separate and distinct assignmeijits of 
errors are made in the record (R, 52-56), for thq sake 
of convenience they can be grouped into three j main 
classifications: | 

1. The final decree of February 16, 1928, the jorder 

of April 16, 1928, and the decree of November 5,11928, 
are not supported by any allegations of the bill of| com¬ 
plaint and are therefore null and void; since no Jharge 
was made in the bill of complaint against this appellant, 
no decree could be made against her, irrespective of 
what the evidence showed. | 

2. After this appellant noted a general appeal t6 this 

Court from the final decree of February 16, 1928, the 
lower Court was without jurisdiction to proceed, ex¬ 
cept to ministerially execute its decree. The orders of 
April 16, and November 28 were not ministerial but 
judicial acts. During this time an appeal was pending 
in this Court and the lower Court had no further juris¬ 
diction. The fact that the appeal was dismsised by this 
Court in December, 1928, is immaterial. i 

3. The appellant was deprived of her constitutional 
rights in that she was deprived of a trial by jury ;j that 
the Auditor was bound by the allegations in| the 



amended bill of complaint and under the orders of reference 
had no authority to assess any sums or damages against 
this appellant. Even if the allegations were suflicient 
to support a reference, the Auditor could not arbitrar¬ 
ily assess damages without a hearing before a Jury. 
Further the Court deprived the appellant of her con¬ 
stitutional rights in this respect when the report of 
the Special Master was ratified over her objections and 
exceptions. 


III. ARGUMENT 

1. The Decrees are not supported by the Pleadings. 

The first contention of the appellant is that the allega¬ 
tions in the amended bill of complaint do not sup[)ort the 
final decree of February 16th, the findings of the Special 
Master of .August 18th, 1928. nor the decree filed Xovenilxrr 
5, 1928, or any other orders and judgments against this 
appellant. .A study of the amended bill discloses that no¬ 
where is there anv charge against Eunice \A .Averv of anv 
kind or description. The various charges are all directed 
against John Brosnan, Jr., or disclose matters pertaining 
to the internal affairs of the Provident Relief Association. 
Prayer number 4 seeks an accounting from this appellant 
and asks the Court below to require her to return all money 
she has received. 

The law on this subject has been well settled by this and 
practically every other Court of importance in the United 
States. Air. Justice Robb said in 

Mcllhenny's Son vs. New Iberia Extract, etc., Co., 
30 App. D. C. 337: 


6 


I 

j 

“Every bill must contain in itself sufficient j matters 
of fact, per se, to maintain the case of the plaiiitiff; so 
that the same may put in issue by the ans'jver and 
established by the proofs. The proofs must be aejeording 
to the allegations of the parties; and if the pI^|Oofs go 
to matters not within the allegations the Court cannot 
judicially act upon them as a ground for its ctecision, 
for the pleadings do not put them in contestation. The 
allegata and the probata must reciprocally miect and 
conform to each other.” I 

i 

See also: | 

Harrison vs. Nixon, 9 Pet. 503 St. Louis & $. F. R. 

Co. vs. Johnston 133 U. S. 577, 33 L. ed.| 686. 

1 

I 

I 

Story on Equity Pleading in paragraph 257 states the 

law as follows: | 

( 

“Ever>' fact essential to the plaintiff’s title t<b main¬ 
tain the bill, and obtain the relief, must be stated in the 
bill: otherwise the defect will l^e fatal. For i:^o facts 
are properly in issue unless charged in the bill, jand of 
course no proof can be generally offered of fets not 
in the bill: nor can relief be granted for matters not 
charged, although they may be apparent from other 
parts of the pleadings and evidence; for thei Court 
pronounces its decree secundum allegata et probata.” 

Citing also: | 

Rrainerd vs. .Vrnold, 27 Conn. 617, and i 

Bailey vs. Rider. ION. Y. 363, holding that plaintiff 
can only recover upon the case made in his bill 
and not upon that made in the evidence apd this 
rule is adhered to with the same strictriess in 

Equity as at Law. j 

! 

! 

The rule is briefly stated in 21 Corpus Juris 672: | 

I 

“Relief to plaintiff not based upon and autljorized 
by the allegations of the bill cannot be granteef, even 
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though it would be proper under the evidence, if the 
bill contained sufficient allegations.” 

The Supreme Court of the United States as early as 1822, 
speaking through Chief Justice Marshall, in 

Crockett vs. Lee, 7 Wheat. 522, laid down the law 
as follows: 

“The testimonv which has been taken in these cases, 
0 

certainly is very strong in support of the decrees of the 
Circuit Court, but the counsel for the appeallant con¬ 
tends that so much of the testimony as respects the 
vagueness of Cameron's location must be disregarded, 
because neither its vagueness nor its certainty has been 
put in issue. Lee has not averred in his bill, nor 
alleged in his answer, that this location is vague, nor 
has he anywhere or in any manner questioned its 

validitv. 

0 

“The! principle advanced by the appellant’s counsel 
cannot be controverted. No rule is better settled them 
that the decree viust conform to the allegations as well 
as the proofs in the cause” 

To the same effect is Quinn et al vs. Levi W. McMahan, 
40 Ill. App. Ct. 593: 

‘‘The theory of the bill must be made to appear from 
the allegations in it. The object of pleading is to in¬ 
form the adverse party and to guide the Court in the 
determination of the issue, and in formulating the re¬ 
lief which it is to grant. A want of allegations to 
sustain the relief sought is as fatal as the lack of 
proof to show the party entitled to such relief. If 
parties are not bound by their pleadings, the very object 
of having pleadings would be defeated. Parties to 
proceedings would be misled, and there would be a 
lack of , all that certainty and definiteness which is 
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necessary to correct legal proceedings and to 
tainment of justice/^ 


the at- 


The Supreme Court of Tennessee in Bedfordl Trus¬ 


tee vs. Williams, 45 Coldwell, 202, said: 


r 


“The question raised in argument is not firoperly 
presented in the pleadings. It is no where | alleged 
either in the bill or answer, that either the jcolored 
w'oman, Letitia, or her daughter, Emily, werej at any 
time, the slaves of the intestate or any one els^. The 
fact appears in the proof and not otherwise! in the 
entire record, and as a general rule of Chancery Prac¬ 
tice, a Court of Equity can make no decree !on the 
proof alone, the facts constituting the case upoh which 
the decree is sought, not having been set forth either 
in the bill or answer. Every decree must be founded 
on, and in conformity to the allegations and prqof and 
cannot be based upon a fact not put in issue jby the 
pleadings.’’ | 


The same Court further laid down the law as fpllows 
in Bank vs. Carpenter, 97 Tenn. Rep., page 441, | etc.: 

“It is now assigned for error that these decrees 
of the Chancery Court and the Court of Chancery 
Appeals are coram non judice and void. In!other 
words, it is contended that the only purpose of 
complainants’ bill was to impound a mortgage 
debt due from appellants to Carpenter, and |o ap¬ 
propriate, subject to Atkins’ prior lien, the Iprop- 
erty covered by this mortgage, as far as was ijieces- 
sary to pay that mortgage debt, to the payment 
of complainants’ individual claims against the 
mortgagees. Carpenter, their judgment debtor|; and 
that this was the entire scope of the pleadirjgs in 
the cause. But it is insisted that the effqct of 
these last decrees is to subject to complaiifants’ 
decree a general debt due to Carpenter from' Riv¬ 
ers & McClain never impounded by the atjtach- 






ment issued in this case, created after the execu¬ 
tion of the mortgage or without regard to this 
mortgage, and appropriate the proceeds of the 
mortgage property to complainants* decrees, when 
neither complainants nor their judgment debtor, 
Carpenter, had any lien upon it. We think this 
objection well taken, and that these decrees were 
not warranted. While, by inadvertence, the de¬ 
cree remanding was unfortunate in its phraseology, 
yet we think it is apparent, upon a proper con¬ 
struction of it, that it was the purpose of this 
Court to confine the account ordered to the as¬ 
certainment of the amount of the mortgage debt. 
Certainly it was not intended (nor could it have 
been done, if intended) to give complainants re¬ 
lief beyond the limits of the pleadings, or to aid 
them by the appropriation of the proceeds of mort¬ 
gaged property to a debt which was in no way a 
lien upon it, and which complainants had never 
sought to reach. It follows that the decrees thus 
complained of arc coram non judice, and they are 
therefore reversed.*' 

The same Court further laid down the laws as fol¬ 
lows in Brtldshaw vs. Van Valkenburg, 97 Tenn. Rep., 
page 322: 

“The complainants have assigned this holding 
also as error, and the contention is (1) that the 
of refunding the money received on the execu¬ 
tion of the trust deed, and the question of subro¬ 
gation or substitution to the rights of the original 
lender of the funds to the husl^and before his mar¬ 
riage, were not in any way raised or set up in the 
pleadings: (2) that there is no case for substitu¬ 
tion or subrogation to the rights of the original 
creditor made out by the facts of the case. 

“We think this error is well assigned. It is a 
fundamental principle of the law, that proof with¬ 
out all<?gations will not sustain a decree. Furman 
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V. North, 4 Bax., 298, 299; Rogers v. Br^en, 9 
Heis., 679; Bank v. Insurance Co., 85 Tennj, 87. 

“The matter of subrogation, substitution, and 
refunding of the amount received on the d^ed of 
trust, was in no vv^ay raised in the pleadings. 
Neither is there any case for subrogation oi^ sub¬ 
stitution made out bv the facts in this cause.” 


The Supreme Court of New Jersey in Monday vs. 

V'ail, 34 N. J. Law. Rep., 418 etc., clearly set oijit the 

prerequisites to the validity of a decree as folloWs: 

i 

i 

“Jurisdiction may be defined to be the right to 
adjudicate concerning the subject matter in the 
given case. To constitute this there are 1 three 
essentials: First. The Court must have (iogni- 
zancc of the class of cases to which the one ito be 
adjudged belongs. Second. The proper parties 
must be present. And, Third. The point decided 
must be, in substance and effect, within the issue. 
That a court cannot go out of its appointed sf|here, 
and that its action is void with respect to persons 
who are strangers to its proceedings, arc propo¬ 
sitions established by a multitude of authorities. 
A defect in a judgment arising from the fact] that 
the matter decided was not embraced within the 
issue has not, it would seem, received muc^i ju¬ 
dicial consideration. And yet I cannot doubt!that, 
upon general principles, such a defect must ivoid 
a judgment. It is impossible to concede thajt be¬ 
cause A and B arc parties to a suit, that a court 
can decide any matter in which they are interested, 
whether such matter be involved in the perlding 
litigation or not. Persons by becoming suitors do 
not place themselves for all purposes under the 
control of the court, and it is only over thesel par¬ 
ticular interests which they choose to draw in 
question that a power of judicial decision arises. 
If, in an ordinary foreclosure case, a man an^l his 
wife being parties, the Court of Chancery should 
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decree a divorce between them, it would require 
no argument to convince every one that such de¬ 
cree, so far as it attempted to affect the matri¬ 
monial relation, was void; and yet the only in¬ 
firmity in such a decree would be found, upon 
analysis, to arise from the circumstance that the 
point decided was not within the substance of the 
pending litigation. In such a case the Court would 
have acted within the field of its authority, and 
the pi^oper parties would have been present; the 
single but fatal flaw having been the absence from 
the record of any issue on the point determined. 
The invalidity of such a decree does not proceed 
from any mere arbitrary rule, but it rests entirely 
on the ground of common justice. A judgment 
upon a matter outside of the issue must, of neces¬ 
sity, be altogether arbitrary and unjust, as it con¬ 
cludes a point upon which the parties have not 
been heard. And it is upon this very ground that 
the parties have been heard, or have had the op¬ 
portunity of a hearing, that the law gives so con¬ 
clusive an effect to matters adjudicated. And this 
is the principal reason why judgments become es¬ 
toppels. But records or judgments are not estop¬ 
pels with reference to every matter contained in 
them. They have such efficacy only with respect 
to the substance of the controversy and its essen¬ 
tial comitants. Thus, Lord Coke, treating of this 
doctrine, says: ‘A matter alleged that is neither 
traversable nor material shall not estop.’ Co. Litt. 
352 b. And in the note to the Duchess of King¬ 
ston’s case, in 2 Smith’s Lead. Cases 535, Baron 
Comyn is vouched for the proposition that judg¬ 
ments ‘are conclusive as to nothing which might 
not have been in question, or was not material.’ 
For the same doctrine, that in order to make a de¬ 
cision conclusive not only the proper parties must 
be present, but that the court must act upon ‘the 
property according to the rights that appear’ upon 
the record, I refer to the authority of Lord Redes- 
dale. Gifford v. Hort, 1 Sch. & Lef. 408. See also, 
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Gore V. Sackpole, 1 Dow. 30; Colclough v.jSterum, 
3 Bligh R. 186. In Curtis v. Price, 12 Ves. 102, 
Sir William Grant appears in a collateral I proceed¬ 
ing to have looked into a decree to see h^w far it 
had been warranted by the matters in litigation. 

“The case which I find most nearly in i point is 
that of Corwithe v. Frigging, 21 Barb. 91 Com¬ 
missioners in partition, in their distribution, em¬ 
braced land other than that contained in i the pe¬ 
tition, and the court confirmed their report, and it 
was held that such judgment was a nullity'^ 'as the 
jurisdiction was confined to the subject m4tter set 
forth and described in the petition.’ In this case 
the court had jurisdiction in cases of partition, and 
the decision was upon the ground that the decree 
was void, as it was aside from the issue which the 
proceedings presented.” i 

i 

Directly in point is also the case of Gernt vs. pusack, 
106 Tenn., 141, wherein the Court said: i 

“We think there are two rules of Equitly prac¬ 
tice which were overlooked in this decree, either of 
which requires its reversal * * * (2) Allegations 
without proof or proof without allegations cah never 
be the foundation of a decree.” | 

i 

I 

I 

The fact that the bill of complaint concludes |with a 
prayer for specific or general relief against thisi appel¬ 
lant does not cure the defect hereinabove discussed. 
The prayers of a bill of complaint are no part;of the 
bill or cause of action, while they may be elucidating 
the allegations of the same. j 

21 C. J., 679, states the law as follows: i 

“The prayers may be considered to elucidate the 
allegations of the bill, but cannot authorize, relief 
not warranted by the case made by such ^nega¬ 
tions.” 1 




To the same effect is Russell Hardware Co. vs. Utica 
Drop Forge, etc. Co., 195 N. Y. 54: 

“A praper for relief is no part of plaintilt’s cause 
of action in a suit in Equity." 


2. The Court had no jurisdiction to proceed after appeal 


The next contention of the appellant is that after she had 
perfected her appeal froin the decree of February 16. 1928, 
and the a])peal was jx^nding in this Court, the lower Court 
had no further jurisdiction of the matter except ministerially 
e.xecuting said decree. The orders of April 16, 1928 (R. 
32) and November 5, 1928 (R. 45) were of judicial and 
not ministerial acts. This Court in Goldsmith vs. Valentine, 
35 App. D. C. 301 stated the law to be as follows: 


“Rule 10 of this court provides, in effect, that an 
appeal from ar.y order, judgment, or decree of the su¬ 
preme court of the District shall operate as a stay of 
execution or supersedeas, if any approved bond is hied, 
‘conditioned for the successful prosecution of such ap¬ 
peal.’ The conditions of this rule having been com¬ 
plied with, we see no reason why the a])peal was not 
as effective in this case as in any other. Upon the 
perfecting of said appeal, the Court l)elow was ousted 
of its jurisdiction, and the cause transferred to this 
court. Draper v. Davis, 102 U. S. 370, L. ed. 121 ; 
United States ex rel. Crawford v. .-Vddison, 22 blow. 
174. 16 L. ed. 304. The effect of the order of the 
court below might, and probably would, render futile 
the appeal taken. Such a situation cannot, of C(mrse. 
be permitted. The parties to the appeal are entitled 
to have the status quo maintained during its pendency. 
Certainly, after they have given a bond to stay all 
further action until the determination of their appeal, 
they ought not to l)e put in a position where they could 
be kept out of the rights determined in that api>eal.” 
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In Lasier vs. Lasier, 47 App. D. C. 80, this Court held 
as follows: ! 

I 

i 

“We do not think that the rule applies. Tbe appel¬ 
lant on December 21, 1915, noted his appeal in open 
court, and on Deceml^er 24, 1915, filed thej required 
appeal bond. This perfected the appeal (Chisholm v. 
Cissell, 12 App. D. C. 203; Taylor v. Leesmitzer, 220 
U. S. 90, 55 L. ed. 382, 31 Sup. Ct. Rep. 371), and 
removed the decree from the jurisdiction of the lower 
court to this court. After that it was not competent 
for the lower court to make any change in thb decree. 
Nor did the rule in question, when correctly construed, 
purport to authorize it. The express purpose of the 
rule was to permit corrections to l)e made ‘without the 
form or expense of a rehearing.’ It therefor^ applied 
only to cases where rehearings could be granjted in a 
case pending in this court must go without| saying. 
Two courts cannot have jurisdiction in the s^me case 
at the .same time. (Morrin v. Lawler, 91 Fed. 693; 
Anderson v. Comptois, 48 C. C. A. 1, 109 Fed. 971; 

Key.ser v. Farr, 105 U. S. 265, 26 L. ed. 1025).” 

i 

Only recently in Piirman vs. Marsh, 49 App. D.jC. 125, 
this Court reaffirmed its decisions in the other cases! by say- 

ing: ! 

I 

“Upon authority of decisions of this court aiid other 
courts we held, in Lasier v. Lasier, 47 App. D. C. 80, 
83, that where a party noted his appeal in open court 
and filed the necessary appeal bond, which w|as later 
approved, it had the effect of removing the jiidgment 
‘from the jurisdiction of the lower court to thib court. 
After that it was not competent for the lower court 
to make any change in the decree.’ In view ^f this, 
the court had no authority to amend the judg^nent in 
the case before us .so as to include rent.” 

j 

Tlie final decree of February 16, 1928, fell precisely 
within the ruling of this Court in King vs. Harringjton, 35 



App. D. C. 111. The decree was prepared by W. Gwynn 
Gardiner, Esq., one of the parties financially interested and 
representing the appellees as counsel, and he marked the 
decree “final decree'’ and finally and definitely fixed lia¬ 
bility upon this appellant and nothing remained to be done 
except to adjust an account between the parties in the exe¬ 
cution of the decree. 

Mr. Chief Justice Shepard, in fully reviewing the authori¬ 
ties in the King case, above cited, said: 

“At the threshold of the case lies the question 
whether the decree is a final one. A decree may be 
final in the sense that it may be appealed from, though 
not final in the strict technical sense of the term. If 
it dispose of all questions within the pleadings, and 
nothing remains hut to adjust an account between the 
parties in the execution of the decree, it is final. Win- 
throp Iron Co. v. Meeker, 109 U. S. 180-184, 27 L. ed. 
898-900, 3 Sup. Ct. Rep. 111. But if the reference 
is for a judicial purpose, as to state an account between 
the parties, upon which a further decree is to be en¬ 
tered, it is not final. McGourkey v. Toledo & O. C. 
R. Co. 146 U. S. 536-545, 36 L. ed. 1079-1083, 13 
Sup. Ct. Rep. 170; and cases cited." 

In McGourkey v. Toledo & Ohio Central Railway Com¬ 
pany, 146 U. S. 536 et seq., the Supreme Court of the 
United States on page 545 stated the correct rule as fol¬ 
lows : 


“It may be said in general that if the Court make a 
decree fixing the rights and liabilities of the parties, 
and thereupon refer the case to a master for a minis¬ 
terial purpose only, and no further proceedings in 
court are contemplated, the decree is final; but if it 
refer the case to him as a subordinate court and for a 
judicial purpose, as to state an account between the 
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parties, upon which a further decree is to be entered, 
the decree is not final. Craighead v. Wilson, l|8 How. 
199; Beebe v. Russell, 19 How. 283. j 

“But even if an account be ordered taken, j if such 
accounting be not asked for in the bill, and be jordered 
simply in execution of the decree, and such decree be 
final as to all matters within the pleadings, it 'v^ill still 
be regarded as final. Craighead v. Wilson, 18 How. 
199; Winthrop Iron Co. v. Meeker, 109 U. S. 180.’^ 


In Latta vs. Kilbourne, 150 U. S. 524, the Supreme 
Court affirmed the McGourkey case and laid dowii as the 
general rule that if the Court made the decree fixling the 
rights and liabilities of the parties and thereupon ijeferred 
the case to a master for a ministerial purpose only and no 
further proceedings in Court are contemplated, the| decree 
is final. | 

See also: I 


Lodge vs. Twell, 135 U. S. 233. | 

Keystone Iron Company vs. Martin, 132 U. S|. 91. 
Beebe vs. Russel, 19 How. 283. | 

Gilbert vs. Washington Beneficial Association, 10 
Appl. D. C. 316-334, and memorandum of the 
Supreme Court of the United States disipissing 
the appeal in the Gilbert case in 173 U. S. 701. 
Bates on Equity Procedure, pages 739 and pages 741. 


3. The Auditor had no power to assess damages and 
the appellant was entitled to a jury trial, j 


Irrespective of the irregularities heretofore discussed, 

1 

we contend that the Auditor, or Special Master, pnder 
the orders of reference of May 27, 1927 (R. 79), flebru- 
ary 16, 1928, (R. 30, e) and April 16, 1928, (R. 3i) ex¬ 
ceeded his authority in assessing damages of kind 




against this appellant. In the first place the supersed¬ 
eas bond was binding only on the Metropolitan Casu¬ 
alty Company and the Provident Relief Association. 
This appellant was not a party to the bond and there¬ 
fore not liable in connection therewith. This Court in 
57 App. D. C. 237, had the validity of the bond before 
it and held it to be a valid obligation of the Provident 
Relief Association. A copy is attached to this brief and 
marked Exhibit A. 

The order of reference of February 16. 1928, (R. 30, e ) 
stated the duties of the Auditor as follows: 

“To ascertain the amounts of monev received bv 
the defendants, John Brosnan, Jr., and Eunice V. 
Avery covering such periods; the amounts actually 
paid out to the policy holders of this company by 
way of death claims, commissions to the agents 
and all employees of the company connected with 
the field force, and other expenses of management, 
and report his findings to the Court, together with 
the testimony upon which said findings are based.” 

Paragraph “h” of said order of reference (R. 31) did 
not concern this appellant because she was not a party 
to the supersedeas bond. 

The Auditor in paragra])hs 23, 24 and 25 of his re¬ 
port (R. 38, 39 and 40) assesses damages jointly against 
Mr. Brosnan and this appellant without the slightest 
indication of authority or reason. Xobody had asked 
him to determine what the damages to the Relief As¬ 
sociation were, but on the contrary, the order of ref¬ 
erences were for the benefit of the original plaintiffs, 
Catherine \’ernon. Julia ^reinl)erg and \V. Gwynn Gar¬ 
diner. As an example of misunderstanding of his duties 
on the part of the Auditor, we refer particularly to 
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1 


paragraphs 24 and 25 of his report. He finds ihat from 
July 19, 1926, to May 21, 1927, the net delJit of the 
company diminished exactly $362.19 per w^ek. He 
further finds that a debit is worth 30 times i^s weekly 
value, and presto, he finds this appellant responsible 
for this shrinkage and accordingly liable for jdamages 
in the sum of $10,865.70, which is the weekly shrink¬ 
age, multiplied thirty times. The reduction! in busi¬ 
ness of the company was not shown by the jMaster's 
Report to be due to anything done by this appellant. 
This Honorable Court in 57 App. D. C. 235, saijd: 


“The Association at one time did an elxtensive 
business in the District of Columbia and tfie State 
of Virginia, and acquired considerable assets, but 
since the year 1925 the stockholders have |:)een en¬ 
gaged in continuous litigation with one another af¬ 
fecting the Association and its interests have been 
greatly prejudiced thereby.” I 


It is further a well known fact that nearly ^11 lines 
of business have undergone a cycle of cons(lirvative 
development during that period of time. A decrease 
in the business of the corporation was not only due to 
the litigation, but no doubt was also caused by 'general 
economic conditions. In this connection it is ijiterest- 
ing to observe however, that along with the general 
expansion of all commercial cnter])riscs during ^he last 
twelve months, the Provident Relief Association also 

I 

has claimed its share of prosperity and the receivers 
have now turned the company back to the stockholders, 
who are reported to be doing a good and substantial 
business. I 


The Auditor had no greater power than the! Court 
itself had. Surely it cannot be contended that {he as- 
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sessment of damages for having caused a loss of busi¬ 
ness involves any equitable principles. Such is the 
province of a jury in a tort action and we respectfully 
submit that the Auditor in endeavoring to fix any re¬ 
sponsibility whatsoever in this respect upon Mrs. 
Avery, exceeded his authority and misconceived the 
remedy. 

Section 1535b of the Code of Laws for the District 
of Columbia' is applicable here and if there was any 
liability at all on the part of the appellant, she was 
entitled to a jury trial. The determining of liability 
on a bond, or undertaking, or the assessment of dam¬ 
ages generally, does not imply a mutual accounting be¬ 
tween the parties, but involves the determination of 
issues. 

While under given circumstances any Federal Court 
has inherent pow’er to refer to an auditor actions at 
Law, the litigants are entitled to a trial by jury when 
it comes to the determination of issues. 

This Court in Eichberg vs. U. S. Shipping Board 
E. F. Corp., 51 App. D. C. 49, quoted with approbation 
the language of the Supreme Court of the United 
States in the Peterson case, 253 U. S. 300, 40 Sup. Ct. 
543, 64 L. ed. 919, as follows: 

“A compulsory reference with power to de¬ 
termine issues is impossible in the Federal Courts, 
because of the Seventh Amendment.” 

IV. Conclusion. 

Having now shown unto your Honors that the 
amended bill of complaint was devoid of any charges 
against this appellant and consequently could not pos- 
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sibly support any decree, irrespective of what t|he evi¬ 
dence showed; that by reason of the pendency! of the 

i 

appeal in this Court, the lower Court was ousted of 
its jurisdiction and all orders of reference and sub¬ 
sequent decrees were therefore void; and lastly, that 
the Auditor exceeded his authority, misconcei^fed the 
remedy and misapplied the facts, resulting inj appel¬ 
lant’s being deprived of a jury trial, we submit that the 
said decrees should be reversed as far as this appellant 
is concerned, and the judgments vacated. | 

I 

Respectfully submitted, | 

I 

Godfrey L. Munter^ 
Attorney for Eunice V. Apery. 

I 

Harold J. Richardson, 

Thomas L. Sharkey, 

Of Counsel. 

Washington, D. C. 

May 10, 1929. 
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EXHIBIT A 


IN THE SUPREME COURT OF THE 
DISTRICT OF COLUMBIA 

Catherine Vernon, et al., 
vs. 

Provident Relief Association, 

A Corporation, et al. 

Know all Men by these Presents, That, whereas the 
undersigned. Provident Relief Association, a Corporation, 
has prosecuted an appeal to the Court of Appeals of the 
District of Columbia to reverse the decree rendered by the 
Supreme Court of the District of Columbia in the above- 
entitled cause or proceeding, pending therein, and is re¬ 
quired to give an undertaking, under seal, conditioned as 
required by law, in the maximum amount of twenty-five 
($25,000) dollars, fixed by the Court: And whereas the 
condition of this undertaking is that the said Provident Re¬ 
lief Association, a Corporation, shall prosecute its said 
appeal to effect and answer all—damages and—costs if it 
shall fail to make good its plea. 

We, the undersigned. Provident Relief Association, a 
Corporation, as principal, and The Metropolitan Casualty 
Insurance Company of New York, a corporation, as surety 
appearing and submitting to the jurisdiction of the Court, 
hereby undertake for ourselves and each of us, our and 
each of our heirs, executors, administrators, successors, 
and assigns to abide by and perform the decree of the 
Court in the premises, and do further agree that, upon de¬ 
fault by the said principal in any of the conditions hereof, 
the damages,! not exceeding the sum aforesaid, may be as- 


In Equity 
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certained in such manner as the Court shall direct tljiat the 
Court may give judgment hereon in favor of any ^rson 
thereb;y aggrieved against us for the damages suffered 
or sustained by such aggrieved party, and that suchl judg¬ 
ment may be rendered in said cause or proceeding s^gainst 
all or any of us whose names are hereto signed. | 
Signed, sealed, and delivered in the presence of— i 

Provident Relief Association (Seal) 
By: John Broman, Jr., President. | 

i 

Metropolitan Casualty Insurance ! 

Company of New York (Seal) 
By: R. A. Wray, Atty. in Fact. 

Attest: 

Eunice V. Avery, 

Vice President and Asst. Sec’y. | 

Approved this 13th day of July, 1926. | 

Walter L. McCoy, | 
Justice, S. C., ti\. C. 
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Court of ^lppealsi,Bts>trttt of Colubtfita 


January Term, A. D. 1929. 


No. 4917. 


Eunice V. Avery, Appellant, 

vs, 

Catherine A. Vernon, Julia Meinberg, anti 

I 

W. Gwynn Gardiner, Appellees. i 


APPELLEE’S BRIEF. 


STATEMENT OF THE CASE. 

This appeal is before this court from a decree bf the 
Equity Branch of the District of Columbia overruling 
exceptions to the report of the Special Master qf the 
Court. i 


THE FACTS. | 

On the 20th daj" of May, 1926, the amended Ifill in 
this case was filed which is the basis of the litigation 

now before this court. The record based onj this 

1 

amended petition was heretofore before this cour|: and 


I 

I 

i 




was decided by this court in affirming the action of the 
lower court in appointing receivers pendente lite. The 
purpose of the amended bill so filed on said date was 
two-fold. (1) To have a receiver appointed to con¬ 
serve and preserve the assets of the Provident Relief 
Association and (2) to prevent John Brosnan, Jr., and 
Eunice V. Avery, the two persons claiming to be offi¬ 
cers of the Association from squandering the moneys 
then in the treasurv of the Association and the monevs 
coming intoi the treasury of the Association from the 
premiums paid by the policy-holders of said Associa¬ 
tion pending the final determination of the cause. The 
prayer for relief (R. 10) reads thus: (Par. 4.) 

4. That an order be entered herein enjoining 
and restraining John Brosnan, Jr., and Eunice 
V. Averv or either of them, from exercising- anv 
rights or performing any duties as officers of the 

Provident Relief Association or in anv wise in- 

* 

terfering with the business or affairs of the Provi¬ 
dent Relief Association until further order of this 
Court. And that they be further required to pay 
over to the receiver appointed by the Court in this 
cause all moneys received by them as salaries since 
the order discharging the managers of this com¬ 
pany ; and that they further pay over and account 
to the Receiver appointed by the Court in this 

cause all monevs that mav be found to have been 

•> » 

taken out of the treasury of the Company by the 
said defendants John Brosnan, Jr., or Eunice V. 
Avery, or either of them, or paid to any person or 
persons by them as salary.” 

To this bill a motion was filed by this appellant and 
others to dismiss the bill for want of equity (R. 57). 
This was overruled as shown by the opinion of tlie 
Court (R. 57-61). An answer was then filed by this 



appellant and others (R. 61-69). Also a cr^s bill 
(R. 69-76). The Court, after argument and Iconsid- 
eration of the bill and answers and cross bill, apj)ointed 
temporary receivers, as shown by its opinion j(R. 76- 
78) and decree. (R. 78-9.) There was an appeal from 
this order so appointing receivers and a supetsedeas 
bond given. The decision of this Court approved and 
affirmed the action of the lower court in so appointing 
receivers. The mandate of this court was returned to 
the lower court. The then equity justice (R. fS) re¬ 
ferred the cause to the auditor to ascertain damages on 
the supersedeas bond. Pending the dispositionj of the 
question before the Auditor, as so referred to th^ Audi¬ 
tor by said order, the cause came on for final hiring, 
and by agreement of the parties and action iof the 
Court therein, the cause w’as held in abeyance pending 
the final disposition of the case as finally determined 
by the trial justice sitting in said case. Thei^eafter 
and on the 16th day of February, 1928, the Court signed 
and entered a final decree in said cause (R. 28-32). By 
reference to said final decree it will be found that a 
final adjudication and determination of all of the ques¬ 
tions of fact raised by the pleadings were disposed of. 
Under paragraph ‘‘e’’ of the decree (R. 30) the!Court 
decreed that the defendants John Brosnan, Jii., and 
Eunice V. Avery are chargeable with all moneys re¬ 
ceived by them covering the periods from the 19 th of 
April, 1926, to the 13th of July, 1926, and from the 19tli 
of July, 1926, to the 24th of May, 1927, and the | cause 
was referred to the Auditor for the purpose of Ascer¬ 
taining the amounts of money so received by the^e two 
defendants covering said periods. The Auditor, or 
special master, on the 18th of August, 1928, filM his 
report (R. 33-41). With this report of the auditor was 
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filed several hundred pages of testimony covering the 
testimony taken before the auditor (R. 39). This testi¬ 
mony was filed in accordance with the directions of the 
Court that said testimony should be returned with 
the report of the auditor. This report made a finding 
against John Brosnan, Jr., and this appellant in excess 
of $38,000. There was filed on behalf of appellant to 
this report a paper which was claimed to be special 
exceptions to the report, but by reference to the record 
containing these purported exceptions (R. 41-44 inch) 
it \vill be found that the principal objections made are 
not to any accounting or the correctness of any findini: 
of fact, or a denial that the money was taken out of 
the treasury of the company and not accounted for, 
but to questions of law which had never before been 
raised in anv manner before the court. The Auditor 
says he afforded appellant every opportunity to re¬ 
fute but she declined (R. 41). 

WTiile theicase was pending before the Auditor, this 
court dismissed the appeal of this appellant and the 
appeal of John Brosnan, Jr., both of which appeals 
were taken from the final decree, which included in its 
findings an adjudication against this appellant and the 
said John Brosnan, Jr., for the moneys which were im¬ 
properly taken out of the treasury by them pending 
the appeal, and by such action the decree adjudicating 
them responsible^ for these funds was finally settled 
and determined and the questions became res adjudi- 
cata. Thereafter on November 5, 1928, (R. 45) the 
Court overruled these so-called objections to the Aud¬ 
itor’s report and confirmed the auditor’s report in 
toto. Although this decree was entered on the fitli 
of November, 1928, the bond on appeal was not given 
until January 14, 1929 (R. 98) or more than seventy 
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days after the entry of the decree from which this 
appeal was taken. | 

Appellees objected to the filing or approval| of the 
bond because not given in twenty days, also becajuse the 
Court had no power to extend the time to gi\je bond 
beyond twenty days. Also because transcript iof rec¬ 
ord was not filed in 15 days after perfecting [ippeal. 
(R. 98-99-100.) ‘ ^ ! 

i 

I 

“ARGUMENT ON MOTION TO DISMIS^.” 

Two motions were filed by appellees in thisj cause. 
One to dismiss the appeal by reason of the failure to 
give a bond within twenty days as required by tlije rules 
of this Court, and to file designation of record | within 
fifteen days after perfecting the appeal, as required 
by the rules of this court. The other motion being 

directed to striking from the files the brief of the ap- 

1 

pellant, because he has attached to the brief asjan ex¬ 
hibit facts which were not in the record itself, a|id has 
undertaken to argue in the brief from this exhlibit so 
attached to the brief and not included in the transcript 
of record. | 

The Court by its order entered in this cause Ion the 

6th day of September, 1929, continued those motions 
until hearing on merits.” If they be granted then, 
we take it, that the question of argument on the Inerits 
would not be necessary and we therefore discust them 
in our brief before taking up argument on the merits 
of the case. | 

Looking to the motion to strike from the recotd and 
to dismiss the appeal taken in this cause, it ^111 be 
noted that the following facts appear in the i'ecord 

undisputed: i 


I 
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(a) Decree overruling the exceptions to the Audi¬ 
tor’s report entered on the 5th of November, 1928 
(R. 45). 

(b) Under that decree an appeal was noted by the 
appellant in this cause to the Court of Appeals of the 
District of Columbia, which appeal was joined in by 
John Brosnan, Jr. (R. 47). This is the appeal which 
this court is now asked to hear. The bond was not 
given, filed or approved until January 14,1929. (R. 98.) 

The record discloses the following facts undisputed: 
On the 28th of November, 1928, appellant was allowed 
to prosecute her appeal to this court in forma pauperis 
(R. 47). This upon her affidavit that she was without 
funds of any kind and owned no property. By refer¬ 
ence to the. calendar, it will be noted that the 28th of 
November, the day on which this order was signed, 
was the twentieth day after the decree was signed from 
which the appeal was noted and was the last day in 
which an appeal bond might be given. Thereafter, and 
immediately thereafter, the fact of the appellant being 
a pauper was raised, and the appellant was brought 
into court and testified under oath concerning her pos¬ 
sessions. She testified that she had no property what¬ 
ever, no personal property whatever, no money, and 
was earning no stated salary. (R. 96.) She testified 
further that she owned one share of stock in the Provi¬ 
dent Relief Association but that this share of stock 
had been delivered to her sister as collateral for a loan 
from said sister of $200 which she still owed to her 
sister. (R. 96-97.) The value of that stock was shown 
to be $200, i(R. 96-97), an offer having been made in 
open court for that amount which appellant declined. 

When this testimony was given by the appellant, tlio 
sister was subpoenaed to appear in court for exami- 
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j 

nation as was the sister’s husband, this after a garnish¬ 
ment had issued against them in which they ijiad re¬ 
plied under oath that they did not have this share of 
stock in their possession. The sister presented 
through her attorney, the affidavit of a physician (R. 
94) which stated that she (the sister) was unable to 
appear in court. But she filed in the case her affidavit 
in which she denied ever having the share of stlpck or 
ever having loaned lier sister $200 or there beiii^* $200 
or aiiv other sum due her from her sister at thb time 

•' I 

of the testimony of the sister. The sister’s husband 
appeared in open court at the time of the servicejof the 
subpoena, and his testimony shows that he had ii<> 
knowledge of the stock, and had never seen it, but 
that he had communicated w’ith appellant aft^r iho 
subpoena was served on him. j 

When this state of facts was made knowm ^o the 
justice who signed this order in forma paupeijis, he 
promptly and on the 11th of January, 1929, 87) 

signed an order canceling and setting aside his fjirmer 

order of November 28, 1928. I 

1 

The Court, however, then gave the appellant addi¬ 
tional time in which to file her bond. She file|d the 
bond within the time prescribed in this new ord^r. 

The question, therefore, would appear to beithis: 
Has a^ Justice of the lower court the right to disregard 
a rule of this court in permitting an appeal tej this 
court ? I 

If he has, then he exercised that discretion in iavor 
of the appellant and the motion should be denied. 

If he has not, then the motion should be granted and 
the appeal dismissed. ! 

It is respectfully submitted that he has no |such 

power. I 
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This Court has repeatedh’ held that no judge has 
tlie right to disregard the rules of this court and that 
the rules of this court are binding upon the judges of 
the lower court and ui)on the judges of this court itself, 
and that there is no power vested in a judge, or any of 
the judges, to abrogate, set aside or disregard this 
court’s rules. 

Rule 10 of this Court provides that no judgment or 
decree of the Supreme Court or of any justice thereof 
shall be reviewed by this court unless the appeal shall 
be taken within twenty days after the order, judg-ment 
or decree complained of shall have been made, ordered 
or j)ronounced. 

Paragraph 5 of Rule 10 provides that the penalty 
of the respective bonds required by the preceding sec¬ 
tion shall be such as the Supreme Court of the District 
of Columbia, or one of the justices thereof, shall pro¬ 
scribe, and if neither the bond nor dey^osit of money for 
security of costs in lieu thereof be given or made within 
the twenty days aforesaid, the ayopeal may be dis¬ 
missed by the lower court, or if the record has been 
brought to this court that a motion in this court to dis¬ 
miss mav be made within the first twentv davs after 
the receipt of the transcri])t of recoi\l. 

The reced'd shows (R. 98) that a motion to strike 
was filed in the lower court and bv reference to the 
record it will be found that the motion was considei*ed 
by the justice of the lower court and overruled (R. 100) 
by the justice, but in overruling tlie motion the justice 
preserved all of the rights of all of the yjarties. There¬ 
by taking the position that this court would dismiss the 
a])y)eal when brought to its attention. 

The identical question here, namely, the right of a 
justice to abrogate, set aside or disregard a rule of this 


Court has been passed upon by this court repeatedly, 
and 1 content myself with citing- the most receipt deci¬ 
sions of this court on the subject. | 

j 

Ill re Hitchcock, 47 Apps. D. C. 251. i 


The language of this ('Jourt being: 

i 

‘‘The rules of this court are law, and are bind¬ 
ing upon litigants and counsel. Attorneys are con¬ 
clusively presumed to know the rules of cojurts.” 

I 

The Court again considered it in 1 

j 

Boyne v. Werner, 48 Apps. D. C. 251. | 


This Court referred in this last to the Hitchcock case. 

Going back a little we find an interesting decision of 
this court on this subject in the case of | 

j 

U. S. ex rel Murphy v. Gould, 39 Apps. D. (p. 393. 

The Gould case supra^ is the one which is generally 
referred to by the decisions of this court in determin- 

I 

ing this question of law, and it being full and exjplicit, 
I take it that we need not discuss it here. I 


SHOULD APPELLANT’S BRIEF BE STR1C|KEN 

FROM THE RECORD'? 

By reference to appellant’s brief, there will be found 
on pages 22 and 23 thereof, a paper entitled “E:|^hibit 
A”. This “Exhibit A” purports to be a copy' of a 
supersedeas bond for $25,000. By reference tt the 
body of the brief, page 18, it will lie found tliajt the 
argument deals with the substance and subject rr^atter 
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of this exhibit, and the court is asked therein to exam¬ 
ine this attached exhibit A, copy of the bond, for the 
purpose of determining the point there raised in the 
brief. Now this is obviously an attempt on tlie part 
of counsel to bring before the court facts as basis of 
an argument bv wav of attaching them to the brief as 
exhibits when the facts contained in the exhibit are not 
in the record nor a part of the record, and have never 
been asked to be made a part of the record. 

Now why was this done? The answer is perfectly 
apparent when the court examines the facts. It is this: 
There are many pages of testimony dealing with this 
Exhibit A. Had the Exhibit A been called for bv the 
appellant in his designation of record, the testimony, 
and all of the testimony in the case dealing with Ex¬ 
hibit A would have been included, as well as the sev¬ 
eral rulings of the Court dealing with this exhibit. 
This in order that the Court here might be advised of 
the whole facts rather than to refer to the exhibit 
itself, without any explanation, because the testimony 
and rulings would destroy the argument now sought to 
be made. It was therefore sought to avoid that and 
to get this court to pass upon a question from an ex¬ 
hibit without any explanation or any facts of record,— 
the basis of the lower court’s action thereon. 

The principle is too well established to admit of 
argument, namely, that counsel cannot argue questions 
of law based upon facts not within the record. The 
very purpose of the rule of this court which prohibits 
counsel from doing so must have been founded upon 
the necessity of requiring all things, facts and records 
before the lower court when it determined the question 
before it, to be before this court when this court under¬ 
took to review that determination. 
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We respectfully submit that this brief should be 
stricken from the record and the appeal dismissed. 

These questions not being decided prior to th0 hear¬ 
ing on its merits, it becomes necessary to discuss the 
appeal on its merits. | 

j 

“ARGUMENT ON MERITS.^’ i 

j 

Opposing Counsel in their brief argue that th^re are 
no allegations in the amended bill of complaint filed 
May 20, 1926, to justify the judgment against tbe ap¬ 
pellant. The facts as shown from the record are jthese: 

John Brosnan, Jr., and Eunice V. Avery claiiped to 
be the officers of the Provident Relief Association and 
as such to handle the moneys and conduct the iffairs 
of the company. The plaintiffs denied this and Sought 
to protect the company from the future acts of | Bros¬ 
nan and Averv. The allegations of the bill seti forth 
the condition existing in the company. The prayer for 
relief (R. 10) among other things prayed for the fol¬ 
lowing relief: 

] 

“4. That an order be entered herein enjoining 
and restraining John Brosnan, Jr., and Euipce V. 
Avery or either of them, from exercising any 
rights or performing any duties as officers pf the 
Provident Relief Association or in anv wisejinter- 
fering with the business or affairs of the Provident 
Relief Association until further order of this 
court. And that they be further required to pay 
over to the Receiver appointed by the Co^rt in 
this cause all moneys received by them as sajlaries 
since the order discharging the managers o[f this 
company; and that they further pay over and ac¬ 
count to the Receiver appointed by the court in this 
cause all moneys that may be found to have been 
taken out of the treasury of the company l|y the 
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said defendants John Brosnan, Jr., or Eunice V. 
Avery, or either of them, or paid to any person 
or persons by them as salary.” 

It \vill be seen, therefore, from the reading of the 
bill and the prayer for relief that the things which the 
bill sought to prevent were the illegal and unlawful acts 
of this appellant from the date of the filing of the bill. 

It sought to prevent this appellant from paying out 
moneys to herself, to John Brosnan, Jr., to attorneys, 
and to other persons, salaries, expenses, and other 
moneys which should not be paid out. There w’ere no 
allegations to make except those appearing in the bill. 
There could have been no prayer to have covered the 
matter further than this prayer in the bill. 

Til is appellant was notified by that prayer that if 
she paid out any moneys to herself, or to Brosnan, as 
officers of that company or to any other persons, she 
would be charged with so doing and be held accounta¬ 
ble. The allegations are sufficient and the prayer is 
ample to cover the relief sought. 

Indeed, this Court in its opinion sustaining the opin¬ 
ion of the lower court in the appointment of a receiver 
said that I he action of the lower court in appointing 
receivers for this company under the allegations in 
that bill and its ])rayers, was correct and affirmed the 
lower court's decision. The decision of the lower court 
which was affirmed by this Court is final and conclu¬ 
sively settles that point now sought for the first time 
to be raised. 
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OBJECTION COMES TOO LATE. | 

Aside from the question as to whether or jaot the 
allegations of the bill are sufficient, a legal question 
is presented. Namely; | 

Can this appellant now be heard to complaip when 
she did not object in some manner to the sufficiency 
of the bill? 

The record shows that when this bill was fiUd, this 
appellant and John Brosnan, Jr., filed a motionjto dis¬ 
miss the suit. That motion will be found in thei record 

I 

(R. 57). By reference to that motion it will b^ found 
that there is no complaint there made that the jallega- 
tions are insufficient, and if they were it was the plain 
duty of appellant to have then and there pointed them 
out. I 

Furthermore, we find that after this moticjn was 
overruled, an answer was filed by this appellant and 
John Brosnan, Jr., and by reference to the ans'jvers it 
will be found (R. 61) that no objection was made that 
these allegations were insufficient, or that the jprayer 
was not broad enough to entitle the plaintiffs jto the 
relief sought. It was certainly the plain dt^ty of 
appellant to have so objected in her answer. | 
Again, this case was for trial after this court had 
affirmed the action of the lower court in appointing 
receivers. There was no objection made at the trial 
that the allegations in this bill were not sufficieiiit and 
there will be found not one single objection majde, or 
suggestion made to the Court that these allegations 
were not sufficient, until after the Auditor’s report was 
filed. Indeed, no objection was made before thje Au¬ 
ditor. ! 

There was a final decree entered in this cause. [There 


i 
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was an appeal taken by this appellant from that final 
decree. That final decree fixed the liability of this 
appellant, and this appellant appealed from that de¬ 
cree. The appeal of the appellant from that decree 
was dismissed by this Court so that decree stands un¬ 
questioned, finally and judicially determined. If any 
such question was to be raised, it was the duty of the 
pleader to raise it before that final decree was entered, 
and she cannot be heard at this late date to so com¬ 
plain. 

The rules of this Court specifically provide for such 
a contingency. Rule 5, paragraph 3 of the Rules of 
this Court, provides: 

“In no case will tliis Court decide any point or 
question that was not fairly presented for decision 
to the Court below, nor shall any question arise in 
this court as to the insufhciency of evidence to sup¬ 
port an instruction actually given unless it ap- 
})ears that such question of the insufficiency of the 
evidence was distinctly made to and decided by the 
lower court.’’ 

We therefore have here a case where the question 
was not presented to the lower court. We have here a 
case where the appellant stood silently by and per¬ 
mitted a final decree adjudicating and determining her 
liability to be entered, and appealed from that final de¬ 
cree so adjudicating and determining her liability, and 
after that appeal had been dismissed stood by before 
the Auditor or Special Master in this case and per¬ 
mitted a finding against her under the final decree fix¬ 
ing the exact amount of liability due, and still not ob¬ 
jecting. 

Not a word was heard from the appellant on this 
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point until she undertook to raise it by exceptions to 
the Auditor’s report which is certainly contrary to the 
rules of this Court. It is contrary to the law. | 

The plaintiffs in this case would have had t\\e right 
to have amended at any time before the final; decree 
was entered. And the Court would have had j an op- 
])ortunity to have considered this point, had jit been 
raised any time before he signed the final decre^. The 
law as we review it does not permit one to stiand si¬ 
lently by, to try out a question and after adverse de¬ 
cision undertake again to prolong the litigation ]i)y rais¬ 
ing points not raised during the trial or before the final 
decree. j 

This Court has determined that question thjis: 

In Ryan v. McAdoo, 46 Apps. D. C. 117-128. 

I 

The Court had before it the new’ rules of this! Court, 
and, as found on page 126 of the opinion, parag^*aph 2, 
Mr. Justice Van Orsdel in delivering the opii^ion of 

this court, said: I 

I 

] 

‘‘By the adoption of the equity rules a distinct 
advance was accomplished in equity procedure. 
The object sought to be attained was the simplifi¬ 
cation of the practice and to avoid unnecessary de¬ 
lay in bringing causes to issue. Since th^ aboli¬ 
tion of pleas, there are but tw’o defenses tq a bill 
in equity; by motion to dismiss, wdiich tal^es the 
place of a demurrer, and w’hich, from eve|y rea¬ 
sonable intendment, must be presumed to include 
all defects appearing on the face of the bijil; and 
by answ’er, w’hich, if the motion to dismiss is de¬ 
nied, must be filed within five days thereaftpr. By 
answ’er only can defects not apparent on tljie face 
of the bill be raised. Heretofore this couldi be ac¬ 
complished by plea, wiiich, under the rules, has 


I 



16 


likewise; been abolished. The answer must be full, 
responding to the issue raised by the bill, chal¬ 
lenging hidden defects therein affecting jurisdic¬ 
tion, and setting up any affirmative defense that 
mav be available/^ 

Therefore this Court has said positively and un- 
equivocably that the point here sought to be made must 

be raised bv a motion to dismiss or bv the answer. 

» • 

Appellant did neither. 

This Court as early as the Second Appeals 1). C. in 

Schwartz v. Keesch, 2 Apps. D. C. 440-447, 

in an o])inion| delivered by the late Chief Justice Alvey 
of this Court, as found on page 447 of that opinion, in 
discussing the question here under consideration, said: 

“Everything that the defendant could object, 
will be presumed to have been made and urged at 
the trial, and it must be intended that they were 
overruled. stated by Sergeant 

Williams, in his note to the case of Stennel v. 
Hogg, 1 Wms. Saund. 228, ‘that where there is 
any defect, imperfection or omission in any plead¬ 
ing, whether in substance or form, which would 
have been a fatal objection upon demurrer; yet if 
the issue joined be such as necessarily required on 
the trial proof of the facts so defectively or im¬ 
perfectly stated or omitted, and without which it 
is not to be presumed that either the judge would 
direct the jury to give, or the jury would have 
given the verdict, such defect, imperfection or 
omission is cured bv the verdict, bv the common 
law; or, in the phrase often used upon the occa¬ 
sion, such defect is not a?/// jeofail after verdict.’ 
And he cites many cases, and gives a great number 
of illustrations, in support of the principle 
stated.” 


Xow it is true that this language was used $nd this 
opinion rendered in a case at law on a motion i^i arrest 
of judgment. But the principle is the same in (jquity. 

We had in this present case hundreds of pages of 
lestimony taken. Not one single line of that testi- 
money is in the record, and the court will presume, as 
in fact, that the testimony here ottered was sufficient to 
warrant the findings in the decree, and no of)jection 
having been made by the appellant to any defeat in the 
pleadings she cannot now be heard to complain'^ 

The Su])reme Court of the United States!in con¬ 
sidering this question in a case which went ijip from 

til is Court, being j 

i 

Baker v. Warner, 231 U. S. 588-594, | 


in an opinion of tliat Court delivered by i\lr.| Justice 
l..amar, in determining a question then raised i^s to the 
sufficiencv of the declaration in that case, as found on 
])age 592 of the opinion, said: I 


‘Mt further held that the absence of siich spe¬ 
cific averments was not supplied by the jgeneral 
statement in the Innuendo that the defendant 
meant to cliarge the plaintiff with a crim^. This 
was ])ased on the rule that it is not the office of the 
Innuendo to set out facts, but rather to lexplain 
what is ambiguous, or to state a conclusiort which, 
to be effective, must be supported by avdrments, 
definitions, references or other facts alleged in 
traversable form in Inducement and Colloquium. 
It is, however, unnecessary to discuss the suffi¬ 
ciency of the complaint which, even if defective, 
was amendable. The defendant did not deiiiur, but 
joined issue, the case was tried by a jury[ a ver¬ 
dict for the plaintiff was rendered, judgment was 
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entered and the defendant then moved in arrest. 
Such motions are not favored. 

Now this Court in 

D. C. V. Lee, 35 Apps. D. C. 341 

and 

Jefferson v. D. C., 40 Apps. D. C. 381 

considered and discussed the question of defense in 
pleadings and in both of those cases, this Court held 
that where the information was defective, if there was 

an agreement as to the facts and judgment rendered 
thereon, that cured all of the defects. 

In the case at bar there are no facts before it on 
which the lower court acted. There is nothing to show 
whether the testimony was agreed to or not; whether 
there was a stipulation or not; whether the Court had 
before it the facts or not. Why, therefore, ask this 
Court to do something to correct the lower court when 
the facts before the lower court when acting in the 
premises and when entering the decree, and the facts 
upon which the decree was entered are not before this 
court for it to consider. 

WAS THE DECREE OF FEBRUARY 16, 1928, A 

FINAL DECREE ? 

Counsel for the appellant are seeking to avoid the 
force of the law in this case by arguing to this Court 
that the decree of February 16, 1928, was not a final 
decree. 

It is respectfully submitted that this decree of Feb¬ 
ruary 16, 1928, was a final decree and is binding and 
conclusive upon the appellant and cannot now be ques¬ 
tioned by her. 


The Supreme Court of the United States Has held 
many times ‘‘that a decree fixing the rights an4 liabili¬ 
ties of the parties and referring the cause to a| Master 
for a ministerial purpose only, is final.” i 

In the case of | 

1 

Forgay v. Conrad, G Howard 201, | 

j 

the Court in deciding what constituted a final | decree, 

i 

in an opinion of the Court delivered by Mr. Clpef Jus¬ 
tice Taney, said: I 

i 

j 

‘‘Foi- liere the decree not only decides tjhe title 
to the pro])erty in dispute, and annuls th0 deeds 
under which the defeiKlants claim, but also!directs 
the property in dispute to be delivered to tjie com¬ 
plainant, and awards execution. And according 
to the last paragraph in the decree, the bijl is re¬ 
tained merely for the purpose of adjusting! the ac¬ 
counts referred to the master. In all other re¬ 
spects, the wliole of the matters brought iiito con¬ 
troversy ])y the bill are finally disposed of as to all 
of the defendants, and the bill as to theih is no 
lo]iger pending before the court, and the | decree 
which it passed could not have been aftejrwards 
reconsidered or modified in relation to the itiatters 
decided, except upon a petition for a rehearing, 
within the time prescribed by the rules of this 
court regulating proceedings in equity in fhe cir¬ 
cuit courts.” I 

! 

In this case, as in the case at bar, the Court in fhe de¬ 
cree finally determined the rights of the parties and 
settled the dispute on all matters before it raided by 
the pleadings. In this case, as in the case at bar, the 
decree adjudicated costs against the appealing |party. 
The decree in that case, as in the decree before the 
court, directed the Master to take an account lof the 

' i 
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profits of the lands and slaves ordered to be delivered 
up, and retained the cause for that purpose but adju¬ 
dicated costs against tlie appealinii: party. 

Looking directly to the decree in this case (R. 28-33) 
it will be found that the Court adjudicated and deter¬ 
mined every legal question involved by the pleadings. 
That is— 

In paragraph 1), it determined the ownershi]) of the 
shares of the capital stock in dispute. 

In paragra])h d, it decreed the date of the disposition 
of the ownership, and decreed the lack of power of 
John Brosnan, Jr. to act as an officer of the company 
after the 13th of June, 1925. 

In paragraph e, it judicially determined that Jolin 
Brosnan, Jr. and Phinice V. Avery were chargeable 
with the moneys received during certain periods. In 
other words; it found that John Brosnan, Jr., and 
Eunice V'. Averv had done the verv thing which the 
prayer of the bill sought to prevent their doing. 

In ])aragraph a, it judicially determined that the 
appointment; of the tem])orary receivers under the 
former decree should he continued and that the re¬ 
ceivership should be made permanent. 

In paragraph g, it perpetually enjoins John Bros¬ 
nan, Jr. from claiming any ownership or undertaking 

to interfere In anv wav with the stockholders or the 

» • 

affairs of the Provident Relief Association. 

In paragraph 1, it decrees the costs against Brosnan 
and Averv. 

The decree is in all respect final. It leaves nothing 
unsettled. It provides only for a ministerial act, 
namely, for the auditor or special master to make cal¬ 
culations as to the amount to be found against the 
defendants under the judicial determinations of the 
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court in the decree. That was all that was done hy the 
auditor in this case. ! 

I 

Again, the Supreme Court of the United StatOs had 
before it this question in | 

Hill V. The Chicago & Evanston R. R. C^., 140 
U. S. 52. I 

I 

! 

In that case it will be found that the Court lai(^ down 
this principle as a guide in determining whether or not 
a decree is final or is not final. The principle enun¬ 
ciated is this: | 

I 

! 

decree is final which disposes of everj^ mat¬ 
ter of contention between the parties except as to 
the amount of one item and refers the case to a 
master to ascertain that.’’ | 

I 

The Court, however, in this case laid down ai|other 
principle applicable to the questions raised by this 
appeal, namely “that all matters determined b\t final 
decree are closed against any further consideration 
if not appealed within the proper time.” j 

We therefore say that in conformity with tliejprin¬ 
ciple laid down by the Supreme Court in this Hillj case, 
that all the things determined in that final decree are 
finally settled forever and the only question whi(|h the 
Court will consider in this appeal is this: Weiie the 
calculations of the Auditor or Special Master correct 
under the directions found in the decree? ! 

The appellant makes no complaint on that gr|)und. 
Therefore there is nothing before the Court here Ito be 
considered. i 

The Supreme Court of the United States again had 
this question before it in 

McGourkey v. Toledo & Ohio Cent. R. rJ Co., 
146 U. S. 536. I 
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This case is cited in Appellant's brief. In this case, 
however, the Supreme Court laid down this principle: 

‘‘It may be said in general that if the court 
makes a decree fixing the rights and liabilities of 
the parties and thereafter refers the case to a 
master for ministerial purpose only, and no fur¬ 
ther proceedings in court are contemplated, the 
decree is final.’’ 

In the case at bar there was jiothing left l)ut the 
ministerial, duty of ascertaining the amount that this 
appellant and her associate John Brosnan, Jr. had 
taken out of the treasury of that company. 

See also to the same effect, 

Latta V. Kilbourn, 150 U. S. 524. 

Counsel for appellant in his brief on page 15, dis¬ 
cusses this decree in the following manner: 

“The final decree of February 16, 1928, fell pre¬ 
cisely within the rule of this court in King v. Har- 
rington, 35 Appeals D. C. 111.” 

He therefore concedes the decree to be final. In 
the King case referred to by appellant, however, it 
will be found that this Court in conformity with the 

A' 

decisions ofAhe Supreme Court laid down the prin¬ 
ciple that if the decree disposes of all questions within 
the pleading and nothing remains but to adjust an 
account between the parties in the execution of the de¬ 
cree, it is final. In this decision of the Court 
of Appeals in the King case the facts were entirely 
different from these because in the King case the 
original decree appealed from had to do only ^^ith 
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determining the question as to whether there jwas a 
partnership or not, reserving for the coming! in of 
the testimony a final decree adjudicating all thelrights 
of the partnership. | 

In the present case it left nothing to be done ^xcept 
confirmation of the auditor’s report. | 

Appellant contends (Brief, p. 14): j 

j 

‘‘Tile next contention of the appellant is that 
after she had perfected her appeal from the de- 
ci-ee of February 16, 1928, and the appeal was 
pending in this court, the lower court had no fur¬ 
ther jurisdiction of the matter except ministerially 
executing said decree.” | 

j 

We concede that when the lower court enters q final 
decree and an appeal is noted from that decree and a 
bond on appeal given, the lower court has no power or 
authority to change that final decree. I 

The lower court’s duty is only to carry out the or¬ 
ders of the decree where no supersedeas bond has 
been given to hold the matters in status quo. ifliere 
was nothing done by this court, however, to change the 
decree in any manner. The lower court has not b^" any 
order in any wise changed the terms of the decree of 
February 16, 1928. There was no supersedeas |bond 
given, and, therefore, the court proceeded to issue! such 
further orders and decrees only as were necessary to 
carry out the terms and provisions of the decrc^e of 
February 16, 1928, as recorded. | 

I 

i 

WAS APPELLANT ENTITLED TO A TRiIl 

BY JURY? I 

I 

I 

The right of trial by jury, considered as an abs(|)lute 
right, does not extend to cases of equity jurisdiction. 
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If it be conceded or clearly shown that a case belongs 
to this class, the trial of the questions involved belongs 
to the court itself, no matter what may be its impor¬ 
tance or complexity. We cite: 

Barton v. Barbour, 104 U. S. 126. 

Bien v. Kobinson, 208 U-. S. 428. 

It is respectfully submitted that the lower court 
was right and that the decree should be affirmed. 

Respectfully submitted, 

I W. Gwykx Gardiner, 

South Trimble, Jr., 
Attorneys for Appellees. 




